








THE WAIOPILI STREAM IS CONTAMINATED BEYOND APPLICABLE 
WATER QUALITY STANDARDS 

Pursuant to HAR § 11-1-51-(b)(S) and (6), Petitioners submit as follows. The 
Waiopili Stream (the "Stream") data obtained by Surfrider's Kaua'i Chapter Bluewater 
Task Force shows that this inland water is contaminated well beyond applicable water 
quality standards. The Stream originates in Maha'ulepu Valley in a relatively confined 
watershed. It follows the general topography down toward the ocean, where the Stream 
discharges at a point near Gillin's House. The inland coastal areas and coastline where 
the Stream discharges have all been designated as "Critical Habitat" by the United States 
Fish and Wildlife Service. See, e.g., 50 C.F.R. § 17.95 (identifying relevant coastline as 
critical habitat for, inter alia, Kaua'i Cave Wolf Spider and Kaua'i Cave Amphipod); 50 
C.F.R. § 17.97 (identifying similar area as critical habitat for plant species); Attachment 
A hereto (map from United States Fish and Wildlife Service showing critical habitat 
designations on Kaua'i). Pursuant to DOH regulations, those portions of the Waiopili 
Stream which fall within the areas designated as "Critical Habitat" are "Class l .a" inland 
flowing waters. HAR § 11-54-5.1 (1 )(A)(iv). The rest of the Stream is therefore a Class 
II inland flowing water. HAR § 11-54-5.1 (1 )(C). These conclusions are supported by 
DOH' s own reference map on its website identifying the Stream as being both a Class I 
and Class II inland water. 

The objective of designating Class I inland waters is to ensure that "these waters 
remain in their natural state as nearly as possible with an absolute minimum of pollution 
from any human-caused source" HAR § 11-54-3(b)(l) (emphasis added). To 
accomplish this end, "[a]ny conduct which results in a demonstrable increase in levels of 
point or nonpoint source contamination" is prohibited. !d. The uses of Class l .a waters 
are further protected for, among other things, their scientific and educational purposes, 
recreation, aesthetic enjoyment, and other uses that are compatible with protection of the 
ecosystems associated with the waters. !d. at (b)(l)(A). Class II inland waters are 
protected for their recreational use, support and propagation of aquatic life, agricultural 
and industrial water supplies, shipping, and navigation. /d. at (b)(2). "These waters shall 
not act as receiving waters for any discharge which has not received the best degree of 
treatment or control compatible with the criteria established for this class." /d. 

The uses of the Waiopili Stream, including its recreational and aesthetic values, 
have been negatively impacted and continue to be threatened and degraded by the 
presence of pollutants at levels that exceed the applicable water quality standards. 
Attachment B hereto is a summary of water quality testing that has been completed by 
Surfrider for enterococcus and other sampling parameters; lab sheets from TestAmerica 
for nutrient and TSS sampling are included at the end of Attachment B. Relevant 
enterococcus results are produced below- please note that the sampling data shows 
additional violations of the water quality standards for Total Nitrogen, Nitrate+ Nitrite, 
Total Phosphorus, and TSS. See Attachment Bat p. 3, 7. 
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Enterococcus Sampling Results - 2014-20 15 

Site 1: Gillin's Beach (DOH Site #847) 

Date Time Salinity Turbidity Enterococcus 

(ppt) (NTU) (mpn) 

03/07/14 820 31 3255 

04/12/14 750 33 520 

05/10/14 745 35.5 2.3 
06/22/14 835 28 5.66 1658 

06/29/14 844 16 11.2 8164 

7/6/2014 825 32 3.22 1860 

7/13/2014 830 34.4 1.58 213 

7/20/2014 814 33 3.19 2613 

7/27/2014 723 31 2.94 1793 

8/6/2014 710 33.4 4.06 275 

8/10/2014 953 33.9 6.66 119 

8/25/2014 848 31.5 3.88 670 

9/14/2014 925 34.5 16.4 288 

11/8/2014 740 28.5 9.22 5475 

11/24/2014 820 32.1 3.57 1850 

12/13/2014 730 32.6 910 

12/15/2014 805 33.3 480 

1/10/2015 740 32.8 1019 

1/20/2015 838 33.8 2.76 109 

2/14/2015 810 34.1 2.54 512 

Site 2: Waiopili Stream, Bridge 

Date Time Salinity Turbidity Enterococcus 

(ppt) (NTU) (mpn) 

04/12/14 745 0 5794 

05/10/14 740 0 14136 

06/14/14 730 1 8664 

06/17/14 945 0 22.5 na 
06/22/14 830 0 24.1 8164 

06/29/14 836 0 20.2 9208 

7/6/2014 817 0 22 10462 

7/13/2014 820 0.3 21.2 12997 

7/13/2014 900 0.1 22.1 9208 

7/20/2014 808 0 34.6 24196 
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7/23/2014 850 0.07 23.6 

7/27/2014 717 0.18 24 7270 

8/6/2014 725 0.18 32 6131 

8/10/2014 1000 0.13 104 5475 

8/25/2014 855 0.07 28.9 5475 

9/14/2014 940 8.29 27.4 8164 

10/7/2014 1115 458 

10/20/2014 13:48 0.03 149 

Site 2b: Waiopili Stream, Beach 

Date Time Salinity Turbidity Enterococcus 

(ppt) (NTU) (mpn) 

11/8/2014 738 0.31 39.6 14136 

11/24/2014 821 0.41 22.5 14136 

11/24/2014 822 0.32 22.9 4884 

12/13/2014 720 0.37 19863 

12/15/2014 811 0.12 4884 

1/10/2015 735 0.33 8164 

1/20/2015 831 0.08 47.6 2755 

2/14/2015 800 0.33 47.6 24196 

Site 3: Waiopili Stream, Shack 

Date Time Salinity Turbidity Enterococcus 

(ppt) (NTU) (mpn) 

05/10/14 720 0 7701 

06/14/14 715 0 11199 

06/22/14 833 0 27.8 8164 

06/29/14 826 0 23.6 6131 

7/6/2014 809 0 22.7 10462 

7/13/2014 815 0.09 21.2 17329 

7/20/2014 757 0 51 >24196 

7/27/2014 705 0.19 35 2603 

8/10/2014 940 0.08 94.8 4352 

As demonstrated by the above information,' the Waiopili Stream is highly 
contaminated with bacteria. Virtually all of these results exceed the State's statistical 

1 Submitted herewith as Attachment Cis the Declaration of Carl Berg, the Chair of the 
Executive Committee of the Kaua'i Chapter of Surfrider. Dr. Berg has been obtaining 
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water quality benchmark of 130 colonies forming units per one hundred milliliters. 
According to Surfrider, these enterococcus results are some of the highest seen on the 
Island. This is especially concerning for those sections of the Stream that are Class I.a 
waters. It is also concerning because, as detailed in Attachment D hereto, Surfrider 
contacts have made this information known to DOH for over a year and DOH has failed 
to act to protect public health. 

Presently there are no warning signs at the Stream cautioning people from coming 
into contact with the water. Petitioners request that such posting immediately occur 
given the large amount of bacteria present in the waterway and the fact that many people 
visit this area. People make use of this site and have been observed recreating in and 
around the stream itself. See Attachment E hereto (photographs).2 Furthermore, these 
results demonstrate that the Stream should be immediately included on DOH's 303(d) list 
and that a total maximum daily load be established to ensure that levels of bacteria and 
other pollutants are brought down to levels consistent with the protected uses of the 
Stream as a Class I and Class II water. 

To the extent that DOH possesses other water quality data about the Waiopili 
Stream, Petitioners hereby incorporate that data into this petition. See also Attachment F 
(containing data obtained from DOH's website showing high enterococcus results for 
Waiopili Stream and surrounding areas). Given that the enterococcus levels in the 
Stream exceed the State's water quality standards by orders of magnitude, it is imperative 
that DOH act immediately to address this clear and present danger to human health and 
the environment. Per HAR §11-1-Sl(e), Petitioners request that DOH respond to this 
petition within thirty days of its receipt. 

Sincerely, 

Charles M. Tebbutt 
Attorney for Petitioners 

samples on behalf of Surfrider tor years and is extremely knowledgeable in terms of 
sampJing protocols and procedures. Dr. Berg's Declaration describes the sampling 
rrocess and other related information. 
- A CD is also being filed with this petition containing a movie showing individuals 
recreating within Waiopili Stream. 
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