Description of Carmichael Case
No. SCWC-16-0000071, Tuesday, May 5, 2020, 10 a.m.

HEALOHA CARMICHAEL, LEZLEY JACINTHO, and N MOKU AUPUNI O KO OLAU HUI, Petitioners/Plaintiffs-
Appellees/Cross-Appellees/Cross-Appellants, vs. BOARD OF LAND AND NATURAL RESOURCES, SUZANNE
CASE, in her official capacity as Chairperson of the Board of Land and Natural Resources, the DEPARTMENT
OF LAND AND NATURAL RESOURCES, Respondents/Defendants-Appellees/Cross-Appellees/Cross-
Appellants, and ALEXANDER & BALDWIN, INC., EAST MAUI IRRIGATION CO., LTD., and HAWAIIAN
COMMERCIAL AND SUGAR CO., Respondents/Defendants-Appellants/Cross-Appellees, and COUNTY OF
MAUI, DEPARTMENT OF WATER SUPPLY, Respondent/Defendant-Appellee/Cross-Appellant/Cross-Appellee.

The above-captioned case has been set for argument on the merits.
It will be livestreamed for public viewing via the Judiciary’s YouTube channel at YouTube.com/hawaiicourts
Attorneys for Petitioners Healoha Carmichael, et al.:

Summer L.H. Sylva, David Kauila Kopper, Camille K. Kalama, and Alan T. Murakami of Native Hawaiian Legal

Corporation

Attorneys for Respondents Alexander & Baldwin, Inc., et al.:

David Schulmeister and Trisha H.S.T. Akagi of Cades Schutte LLP

Attorneys for Respondents Board of Land and Natural Resources, et al.:

William J. Wynhoff and Linda L.W. Chow, Deputy Attorneys General

Attorneys for Respondents County of Maui, et al.:

Moana M. Lutey, Corporation Counsel; Caleb P. Rowe and Kristin K. Tarnstrom, Deputies Corporation Counsel
NOTE: Order accepting Application for Writ of Certiorari, filed 11/25/19.

NOTE: Order granting motion for postponement of oral argument from 01/09/20 to 03/05/20 at 10:00 a.m., filed
12/18/19.

NOTE: Second amended notice of setting for oral argument due to rescheduling from 03/05/20 at 10:00 a.m. to
03/31/20 at 10:00 a.m., filed 03/03/20.


http://youtube.com/hawaiicourts

NOTE: Third amended notice of setting for oral argument due to rescheduling from 3/31/20 at 10:00 a.m. to
05/05/20 at 11:15 a.m., filed 03/19/20.

NOTE: Fourth amended notice of setting for oral argument due to rescheduling from 05/05/20 at 11:15 a.m. to
05/05/20 at 10:00 a.m., filed 04/24/20.

COURT: Recktenwald, C.J., Nakayama, McKenna, Pollack, and Wilson, JJ.

Brief Description:

In 2000, the Board of Land and Natural Resources (“the BLNR”) issued four annual revocable water permits to
Alexander & Baldwin, Inc. (“A&B”) and its subsidiary, East Maui Irrigation Co., Ltd. (“EMI”), giving them the right
to develop, divert, and use water from four areas of the Ko olau Forest Reserve in East Maui. In 2001 and 2002,
the BLNR voted to “hold over” these permits pending the resolution of a contested case concerning A&B and
EMI’s application for a long-term lease of the land. Beginning in 2005, the BLNR annually voted to “continue”

A&B and EMI’s permits for one additional year at a time.

After the BLNR voted to continue the permits in 2014, Healoha Carmichael, Lezley Jacintho, and N Moku Aupuni
O Ko olau Hui filed a complaint for declaratory and injunctive relief, seeking to have the permits invalidated on
the basis that they should not have been continued without preparation of an environmental assessment
pursuant to the Hawai i Environmental Policy Act (‘HEPA”), Hawai i Revised Statutes (“HRS”) Chapter 343. The
plaintiffs moved for partial summary judgment, which the Circuit Court of the First Circuit (“circuit court”) granted,
holding that, while continuation of the permits did not trigger the requirements of HEPA, continuous uninterrupted

use of the land violated the requirements of the public lands management statute, HRS Chapter 171.

The defendants—the BLNR, the Department of Land and Natural Resources, BLNR chair Suzanne Case, A&B,
EMI, Hawaiian Commercial and Sugar Co., and the Maui County Department of Water Supply—appealed the
circuit court’s decision to the Intermediate Court of Appeals (“ICA”). The ICA vacated the circuit court’s order,
holding that continuation of the permits was authorized under HRS § 171-55, notwithstanding limits imposed by
HRS § 171-58 or HEPA, but that there were disputed factual issues that precluded a grant of summary
judgment. The plaintiffs filed an application for writ of certiorari with this court, presenting the following questions

for our review:

1. Does HRS chapter 343 apply to BLNR’s decision to continuously renew revocable permits authorizing the
daily use of public lands to divert millions of gallons of water on a holdover basis for over a decade and

counting?

2. Does HRS § 171-55 allow for the renewal of revocable permits for the use of state land and water indefinitely



despite the maximum term of one year prescribed by HRS § 171-58 for the disposition of water rights

specifically?

3. Did the Circuit Court err by refusing to grant summary judgment to Petitioners on the grounds set forth in

counts 1 and 2 of their First Amended Complaint?

4. Did the ICA err by concluding HRS § 171-55’s “notwithstanding any other law to the contrary” language
nullifies (a) the maximum term of one year prescribed by HRS § 171-58 for “temporary” revocable permits and
(b) HRS chapter 343 EA and environmental impact statement (EIS) requirements for “temporary” revocable
permits where such interpretations conflict with well-settled case law, are unsupported by the legislative history,

and run contrary to the plain meaning of the statutes?

5. Did the ICA err by refusing to rule that BLNR'’s decision to renew the Revocable Permits on a holdover basis
violated HRS chapter 171-55 as a matter of law due to BLNR’s failure to make findings that the permits are
“temporary” and serve the “best interests of the State”?



