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PLAINTIFFS 5425 PAU A LAKA LLC and MP ELKO II, LLC’S MOTION FOR  
SUMMARY JUDGMENT 

 
Plaintiffs 5425 PAU A LAKA LLC (“5425 Pau”) and MP ELKO II, LLC (“MP”) 

(collectively, “Plaintiffs”), by and through their attorneys, McCorriston Miller Mukai 

MacKinnon LLP, hereby move this Court for summary judgment as to all claims concerning 

Counts I (Declaratory Relief) and II (Injunctive Relief) of the Plaintiffs’ Complaint.  JEFS Civil 

No. 5CCV-23-0000087 dkt. 1. 

The Plaintiffs are the owners and developers of certain parcels of real property situated in 

Koloa, Kaua‘i, Hawai‘i (collectively, the “Property”).  The Property is part of thirteen (13) 

parcels that once made up a larger parcel (“Mauka Lands”).  In 2006, a previous owner of the 

Property submitted a Class IV permit application to the Planning Commission, County of Kaua‘i 

(“Planning Commission”) which approved three permits (“Permits”), subject to certain 

conditions as recommended by the Planning Department, County of Kaua‘i (“Planning 

Department”).  One of these conditions is for the Plaintiffs to “submit a master drainage plan for 

all lands mauka of Poipu Road [(e.g., the Mauka Lands)]. . . for Planning Commission review 

and approval.”  Ex. A at 7 (emphasis added).  No other property owners of the remaining parcels 

have been asked by Defendant County of Kaua‘i (“County”) to submit a master drainage plan as 

a condition for permit approval. 

 The Plaintiffs seek an order from this Honorable Court declaring that Condition 26 of the 

Permits is applicable only to the property owned by the Plaintiffs (i.e., the Property) and 

enjoining the County from requiring that the Plaintiffs prepare and submit a master drainage plan 

for the remaining parcels that Plaintiffs do not own. 
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This motion is brought pursuant to Rules 7 and 56 of the Hawai‘i Rules of Civil 

Procedure, Rule 7 of the Rules of the Circuit Courts of the State of Hawai‘i, the memorandum in 

support of motion, the declarations and exhibits, the records and files herein, and such other 

matters as may be presented to this Court at any hearing on this Motion.  

DATED: Līhu‘e, Hawai‘i , September  26, 2023. 

/s/ Laurel Loo   
LAUREL LOO 
DAVID J. MINKIN 
JORDAN K. INAFUKU 
SARA M. HAYDEN 
 
Attorney for Plaintiffs 
5425 PAU A LAKA LLC and  
MP ELKO II, LLC 
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IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT 
 

STATE OF HAWAI‘I 
 

5425 PAU A LAKA LLC, a Hawaiʻi limited 
liability company, MP ELKO II, LLC, a 
Nevada limited liability company, 
 

Plaintiffs, 
 

vs. 
 
COUNTY OF KAUAʻI, 
 

Defendant. 

 CIVIL NO. 5CCV-23-000087 
(Declaratory Judgment) 
 
MEMORANDUM IN SUPPORT OF 
MOTION 
  

 
MEMORANDUM IN SUPPORT OF MOTION 

 
The County of Kaua‘i (“County”), via the Planning Department, County of Kaua‘i 

(“Planning Department”) and the Planning Commission, County of Kaua‘i (“Planning 

Commission”), is enforcing a permit condition based on prior ownership of the Mauka Lands.  

Over the past seventeen years, the ownership of the Mauka Lands has since changed from a 

single party to numerous parties; the Plaintiffs are the owners and developers of two (2) parcels 

(Parcels 32 and 41) situated in Koloa, Kaua‘i, Hawai‘i (collectively, the “Property”).  As the 

Plaintiffs will demonstrate infra, the imposition of Condition 26 on a single property owner is 

unfair and requires declaratory and injunctive relief. 

First, there is no genuine dispute that Condition 26 is forcing the Plaintiffs to prepare a 

master drainage plan to the Planning Department for the entire Mauka Lands property, when 

Plaintiffs own only the Property.  This condition is unenforceable and inequitable by placing an 

unfair burden on the Plaintiffs.  The requirements of Condition 26 are also impossible for the 

Plaintiffs to perform.  
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Second, there is no genuine dispute that the Plaintiffs will suffer irreparable harm if 

forced to comply with the Planning Department’s Condition 26. 

I. STATEMENT OF PERTINENT FACTS  
 

The Property, designated by Tax Map Key (“TMK”) Nos. (4) 2-8-014-032:0001 – 0019, 

and the other twelve (12) parcels are collectively referred to as the “Master Development.”  In 

2006, in connection with the Master Development, Kiahuna Poipu Golf Resort LLC, then-owner 

of the entire Property, applied for permits to the Planning Department.  Ex. A at 1.  On 

September 15, 2006, the Planning Commission approved, with conditions, the following permits: 

(1) Project Development Use Permit P.D. U-2006-25, (2) Use Permit U-2006-26, and (3) Class 

IV Zoning Permit Z-IV-2006-27.  Id. at 1.  The twenty-seven (27) conditions included, inter alia, 

Condition 26, which states: “Prior to building permit approval, the Applicant shall submit a 

master drainage plan for all lands mauka of Poipu Road [(collectively, “Mauka Lands”)]  

rezoned under Moana Corporation Ordinance No. PM-31-79 for Planning Commission review 

and approval, including Kānei‘olouma Heiau.”  Id. at 7 (emphasis added).  Kānei‘olouma Heiau 

is not located on the Property within the Mauka Lands.  Ex. B. 

 By Warranty Deed dated May 26, 2021, between Yellow Hale, LLC, as Grantor, 

and 5425 Pau A Laka LLC (“5425 Pau”), as Grantee, filed in the Office of the Assistant 

Registrar of the Land Court of the State of Hawaiʻi as Document No. T-11474216, 5425 Pau 

obtained title to Parcel 32 of the Property.1  Ex. C. 

By Warranty Deed dated May 27, 2021, between Yellow Hale, LLC, as Grantor, and 

5425 Pau, as Grantee, filed in the Office of the Assistant Registrar of the Land Court of the State 

 
1  We request that this Honorable Court take judicial notice of the Warranty Deeds stated infra as 

public records.  See Kaho‘ohanohano v. State, 114 Hawai‘i 302, 328, 162 P.3d 696 (2007) (recognizing that public 
reports and records are appropriate for judicial notice if their “significant bears directly on the instant matter.”). 
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of Hawaiʻi as Document No. A-78220762, 5425 Pau obtained title to Parcel 41 of the Property. 

Exhibit D. 

By Warranty Deed dated August 10, 2021, filed in the Bureau of Conveyances of 

the State of Hawaiʻi on August 12, 2021 as Document No. A-78940056, 5425 Pau conveyed its 

entire interest in the Property to MP Elko II, LLC (“MP”).  Ex. E.  Essentially, the Plaintiffs were 

grandfathered into the requirements of Condition 26.   

The Plaintiffs, together with Kauai Hale, Inc., as Developer, submitted the Property, 

formerly designated by TMK No. (4) 2-8-014-032, to a condominium property regime 

established under and pursuant to that certain First Amended and Restated Declaration of 

Condominium Property Regime for Kauanoe O Koloa Condominium Project dated December 

27, 2021, recorded in the Bureau of Conveyances of the State of Hawaiʻi as Document No. A-

80460606 (the “Condominium”).   Ex. E. 

The Plaintiffs filed their Complaint on August 9, 2023.  JEFS Civil No. 5CCV-23-

0000087 dkt. 1.  The County filed its Answer on August 22, 2023.  JEFS Civil No. 5CCV-23-

0000087 dkt. 7. 

 To date, all the Planning Department’s conditions have been fulfilled except for 

Condition 26.  The other owners of the Mauka Lands projects that were previously developed or 

in development were not required by the County to submit a master drainage plan for the Mauka 

Lands: Poipu Beach Estates, Pilimai at Poipu, Wainani at Poipu, Kiahuna Golf Village, Royal 

Pams at Poipu, Poipu Golf Course, Knudsen 50-Lot Subdivision.  The carrying costs of the 

Condominium project without permits is subjecting the Plaintiffs to a fee of $90,000 a month.2  

Ex. F.   The Plaintiffs made a reasonable effort to comply with Condition 26, with approval by 

 
2  Thus far, the Plaintiffs have expended $38,700,000.00 on the Condominium project.  The interest 

and financing costs of the Condominium are $983,489.00 with the Loan origination cost of $63,894.00 come to a 
total of $1,047,383.00.  Ex. G. 
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the County Engineer, by undertaking a substantial burden of gathering drainage plans for some 

of the original parcels based on plans that are publicly available for the area but the cost will 

exceed $200,000.00 to complete.  Ex. G at 2.  However, the review of the plans by the County 

Engineer is a lengthy process and will take months to complete.  If only the Plaintiffs are 

required to fulfill Condition 26, which is already burdensome, the Plaintiffs will likely lose their 

financing for the Condominium project.  Ex. H.    

 
II. LEGAL STANDARD 
 

Summary judgment is appropriate when the record demonstrates that there are no genuine 

issues of material fact, and that the movant is entitled to judgment as a matter of law.  Hawai‘i 

Rules of Civil Procedure (“HRCP”) Rule 56(c); see also Young v. Planning Comm’n of Kaua‘i, 

89 Hawai‘i 400, 407, 974 P.2d 40, 47 (1999).  The movant bears the burden of showing that (1) 

no genuine issue of material fact exists “with respect to the essential elements of the claim or 

defense which the motion seeks to establish or which the motion questions”; and (2) “based on 

the undisputed facts, it is entitled to summary judgment as a matter of law.”  Anderson v. State, 

88 Hawai‘i 241, 246, 956 P.2d 783, 788 (App. 1998) (citing GECC Fin. Corp. v. Jaffarian, 79 

Hawai‘i 516, 521-22, 904 P.2d 530, 535-36 (App. 1995)).   

Once the movant satisfies its burden of production, the burden “shift[s] to the non-

moving party to respond to the motion . . . and demonstrate specific facts, as opposed to general 

allegations, that present a genuine issue worthy of trial.”  Id. (emphasis added); see also HRCP 

56(e) (“When a motion for summary judgment is made . . . , an adverse party may not rest upon 

the mere allegations or denials of the adverse party’s pleading, but the adverse party’s response, . 

. . , must set forth specific facts showing that there is a genuine issue for trial.  If the adverse 

party does not so respond, summary judgment, if appropriate, shall be entered against the 
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adverse party.”).  The court views the facts set forth in the record in the light most favorable to 

the party opposing the motion.  Bank of Honolulu, N.A. v. Anderson, 3 Haw. App. 545, 550, 654 

P.2d 1370, 1374-75 (1982); see also Anderson, 88 Hawai‘i at 246, 956 P.2d at 788.   

III. DISCUSSION  
 

A. Plaintiffs should only be required to submit a drainage plan for the Property, 

which they own, and not for the entire Mauka Lands.  

 
The Plaintiffs are entitled to declaratory relief in the instant matter.  Pursuant to Hawaii 

Revised Statutes (“HRS”) § 632-1(b) (1984),3 declaratory judgment may be granted in civil 

cases and where “the court is satisfied also that a declaratory judgment will serve to terminate the 

uncertainty or controversy giving rise to the proceeding.”  Further, “where governmental action 

is involved, courts should not intervene unless the need for equitable relief is clear, not remote or 

speculative.”  Application of Air Terminal Svcs., Inc., 47 Haw. 499, 532, 393 P.2d 60, 78 (1964) 

(block quote formatting and internal quotation marks omitted) (quoting Eccles v. Peoples Bank of 

Lakewood Village, 333 U.S. 426, 431 (1948)). 

 1. Condition 26 is Inequitable and Unenforceable on its Face.  

 
3  HRS § 632-1(b) states,  
 

Relief by declaratory judgment may be granted in civil cases where an actual controversy 
exists between contending parties, or where the court is satisfied that antagonistic claims 
are present between the parties involved which indicate imminent and inevitable 
litigation, or where in any such case the court is satisfied that a party asserts a legal 
relation, status, right, or privilege in which the party has a concrete interest and that there 
is a challenge or denial of the asserted relation, status, right, or privilege by an adversary 
party who also has or asserts a concrete interest therein, and the court is satisfied also that 
a declaratory judgment will serve to terminate the uncertainty or controversy giving rise 
to the proceeding. Where, however, a statute provides a special form of remedy for a 
specific type of case, that statutory remedy shall be followed; but the mere fact that an 
actual or threatened controversy is susceptible of relief through a general common law 
remedy, a remedy equitable in nature, or an extraordinary legal remedy, whether such 
remedy is recognized or regulated by statute or not, shall not debar a party from the 
privilege of obtaining a declaratory judgment in any case where the other essentials to 
such relief are present. 
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There is no question that Condition 26 is inequitable and unenforceable on its face. 4  

There are no facts or evidence to support Condition 26’s requirement that the Plaintiffs, and only 

the Plaintiffs, submit a master drainage plan for all the Mauka Lands when Plaintiffs own only 

two (2) parcels (the Property) out of thirteen (13).  Ex. A at 7.  To date, no other property owner 

of a Mauka Lands parcel has been subjected to compliance with a similar permit condition 

requiring a master drainage plan for the entire Mauka Lands, let alone for properties that it does 

not own.  There are no facts that provide reason or explanation as to why the Plaintiffs have been 

unfairly targeted to expend time, money, and resources to create a master drainage plan for all of 

the Mauka Lands when the Plaintiffs own only two (2) parcels out of thirteen (13) parcels.   

There are no facts or evidence to support Condition 26’s requirement that the Plaintiffs, 

and only the Plaintiffs, submit a master drainage plan for all the Mauka Lands when Plaintiffs 

own only several parcels (the Property) out of thirteen (13).  Id.  To date, no other property 

owner of a Mauka Lands parcel has been subjected to compliance with a similar permit condition 

requiring a master drainage plan for the entire Mauka Lands, let alone for properties that it does 

not own.  There are no facts that provide reason or explanation as to why the Plaintiffs have been 

unfairly targeted to expend time, money, and resources to create a master drainage plan for all of 

the Mauka Lands when the Plaintiffs own only their two (2) parcels out of thirteen (13) parcels.   

 2. Compliance with Condition 26 is Impossible 

Condition 26 is unreasonable because it is an impossible condition for Plaintiffs to 

satisfy.  Cf. Vaszaukas v. Zoning Bd. of Appeals of Town of Southbury, 574 A.2d 212, 215 (Conn. 

1990) (recognizing that conditions imposed by a zoning authority must be reasonable and that 

 
4  Dolan v. City of Tigard, 512 U.S. 374, 383-88 (1994) (holding that conditions may be placed on 

development if the conditions have an “essential nexus” to legitimate state interests and are “roughly proportional” 
to the impact of the proposed develpoment;  see also Nollan v. California Coastal Comm’n, 483 U.S. 825, 831-37 
(1984) (holding that the government’s condition on building permits is a lawful land-use regulation if it substantially 
furthered governmental purposes that justify denial of the permit.   
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“[c]onditions that are impossible to satisfy are patently unreasonable[.]”).5  The plain language of 

Condition 26 requires that the Plaintiffs “submit a master drainage plan” for the entire Mauka 

Lands; however, it provides no direction or requirement that the surrounding parcel owners 

provide the Plaintiffs’ access to their parcels in preparation for the drainage plan.  Ex. A at 7.   

Condition 26 requires that the Plaintiffs’ subject themselves to the discretion of the other parcel 

owners who may or may not allow the Plaintiffs to access their parcel to complete the drainage 

plan.  Compliance with Condition 26 is an impossibility simply because to complete a master 

drainage plan for the entire Mauka Lands requires the assistance and authorization of other 

landowners.   

3. The Minimal Risk of Uncontrolled Drainage from the Property Does Not 

Justify the Master Drainage Plan Condition 

In reading Condition 26, the crux the master drainage plan requirement is to avoid any 

uncontrolled drainage having a potential impact to the Kānei‘olouma Heiau.  However, the 

Kānei‘olouma Heiau is not located on the Property, which is a small portion of the Mauka Lands, 

and does not have a connection with the Property.  Further, Kānei‘olouma Heiau is not located on 

the Mauka Lands.  Ex. B.  The Hawai‘i Supreme Court has recognized that zoning conditions 

may be imposed for developments that fall under public trust duties or other special use permits.  

In Kauai Springs, Inc. v. Planning Com’n of Cnty. of Kaua‘i, 113 Hawai‘i 141, 146, 324 P.3d 

951, 957 (2014), the permits at issue were to maintain and expand a water harvesting and 

bottling company that tapped into an underground spring that was several miles from the subject 

property at issue.  The supreme court recognized that because the company’s use of water fell 

under public trust duties, the planning commission was correct to impose on the company the 

 
5  While Hawai‘i case law has not discussed this topic, the Vaszaukas decision is analogous to the 

instant case, in that zoning conditions imposed on a variance grant that were impossible for the applicant to fulfill 
were deemed invalid.  See Vaszaukas, 574 A.2d at 215. 
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“burden to demonstrate the propriety of its proposed use of the public trust resource” in imposing 

its permit conditions.  Id. at 179-80, 324 P.3d at 989-90.  Unlike the bottling company and the 

underground spring in Kauai Springs, Inc., there is no special use or public trust connection 

between the proposed Condominium project on the Property and the Kānei‘olouma Heiau.  Thus, 

to require the Plaintiffs to conduct a master drainage plan for the entire Mauka Lands without a 

direct connection to the Kānei‘olouma Heiau is burdensome and unreasonable. Further, the 

Kānei‘olouma Heiau has been owned by the County since 1987, and the County is the 

appropriate entity to be the steward of the heiau. The heiau is about ¾ of a mile from the 

Property and at least six parcels intervene between the heiau and the Property.  See Declaration 

of Laurel Loo. 

 Based on the foregoing, this court should find that there is no issue of material 

fact that Condition 26 is unenforceable towards the Plaintiffs, who have already been burdened 

in their attempts to create a master drainage plan for property that they do not own, and that the 

drainage plan should apply only to the Property.6 

B. Without Injunctive Relief, the Plaintiffs Would Be Irreparably Damaged by 

Condition 26 

The court looks at three factors when determining whether preliminary injunctive relief is 

warranted: (1) whether the Plaintiff is likely to prevail on the merits; (2) whether the balance of 

irreparable damage favors the issuance of a temporary injunction; and (3) whether the public 

interest supports granting an injunction.   Nuuanu Valley Ass’n v. City and Cnty. of Honolulu, 119 

Hawai‘i 90, 106, 194 P.3d 531, 547 (2008) (citation omitted).  “[T]he more the balance of 

irreparable damage favors issuance of the injunction, the less the party seeking the injunction has 

 
6  There are also no statutory remedies available for the Plaintiffs; thus, declaratory relief is the only 

remedy available.  See HRS § 632-1(b). 
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to show the likelihood of success on the merits.”  Id. (citation and internal quotation marks 

omitted). 

The Plaintiffs are entitled to injunctive relief because they will suffer irreparable damage 

if Condition 26 is enforced against them.  As stated supra, the Plaintiffs have already expended 

time, money, and resources in their attempts to create a master drainage plan using existing 

publicly available plans for other parcels.  The Plaintiffs, however, still cannot access the 

remaining privately-owned parcels to conduct the necessary studies for a master drainage plan.  

Assuming arguendo that the Plaintiffs submit their makeshift drainage plan to the County 

Engineer for review, the review process will still take a considerable amount of time and will 

further delay the project, which is costing the Plaintiffs additional money and resources monthly.  

Ex. G.  The delay caused by Condition 26 is jeopardizing the Plaintiffs’ financing for the 

Condominium project, which the Plaintiffs will likely lose if there is any further postponement.  

Ex. I. 

The public interest also supports granting an injunction to the Plaintiffs.  As stated supra, 

the attempted master drainage plan assembled by the Plaintiffs does not account for the drainage 

plans of those parcels that are not publicly available.  If a master drainage plan is needed by the 

Planning Commission to avoid the risk of any water runoff affecting the area or the 

Kānei‘olouma Heiau, then the Planning Commission should not arbitrarily enforce a single 

parcel owner, such as the Plaintiffs, to complete a master drainage plan especially since the 

Kānei‘olouma Heiau is not located on the Property. 

Based on the above, the Plaintiffs have demonstrated that no genuine issue of material 

fact exists as to whether they are entitled to injunctive relief. 
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IV. CONCLUSION 
 

Based on the foregoing, the Plaintiffs respectfully submit that they are entitled to 

summary judgment as a matter of law regarding declaratory relief and injunctive relief and 

requests that this Honorable Court grant their Motion. 

 
DATED: Līhu‘e, Hawai‘i, September 26, 2023. 

/s/ Laurel Loo________ 
LAUREL LOO 
DAVID J. MINKIN 
JORDAN K. INAFUKU 
SARA M. HAYDEN 
 
Attorney for Plaintiffs 
5425 PAU A LAKA LLC and  
MP ELKO II, LLC 
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IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT 
 

STATE OF HAWAI‘I 
 

5425 PAU A LAKA LLC, a Hawaiʻi limited 
liability company, MP ELKO II, LLC, a 
Nevada limited liability company, 
 

Plaintiffs, 
 

vs. 
 
COUNTY OF KAUAʻI, 
 

Defendant. 

 CIVIL NO. 5CCV-23-000087 
(Declaratory Judgment) 
 
DECLARATION OF LAUREL LOO 
  

 
DECLARATION OF LAUREL LOO 

I, LAUREL LOO, hereby declare as follows:  

1. I am an attorney licensed to practice law in all courts of the State of Hawai‘i. 

2. I am a partner with the law firm of McCorriston Miller Mukai MacKinnon LLP and 

counsel for Plaintiffs 5425 PAU A LAKA LLC, a Hawaiʻi limited liability company, MP 

ELKO II, LLC, a Nevada limited liability company in the above-captioned matter.  

3. Unless otherwise indicated, all statements made herein are based on my personal 

knowledge.  

4. I submit this Declaration in support of 5425 Pau and MP’s Motion for Summary 

Judgment. 

5. Attached hereto as Exhibit A is a true and correct copy of the September 15, 2006 

conditional approval letter from the Planning Department, County of Kauai‘i. 

6. Attached hereto as Exhibit B is a true and correct copy of a map depicting the location of 

the various parcels and the Kānei‘olouma Heiau. 
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7. Attached hereto as Exhibit C is a true and correct copy of the Warranty Deed dated May 

26, 2021 filed in the Office of the Assistant Registrar of the Land Court of the State of 

Hawaiʻi as Document No. T-11474216.  I request that this Honorable Court take judicial 

notice of this Warranty Deed as a public record.  See Kaho‘ohanohano v. State, 114 

Hawai‘i 302, 328, 162 P.3d 696 (2007) (recognizing that public reports and records are 

appropriate for judicial notice if their “significant bears directly on the instant matter.”). 

8. Attached hereto as Exhibit D is a true and correct copy of the Warranty Deed dated May 

27, 2021, filed in the Bureau of Conveyances of the State of Hawaiʻi on June 1, 2021 as 

Document No. A-78220762.  I request that this Honorable Court take judicial notice of 

this Warranty Deed as a public record.  See id. 

9. Attached hereto as Attached hereto as Exhibit E is a true and correct copy of the 

Warranty Deed dated August 10, 2021, filed in the Bureau of Conveyances of the State of 

Hawaiʻi on August 12, 2021 as Document No. A-78940056.  I request that this Honorable 

Court take judicial notice of this Warranty Deed as a public record.  See id. 

10. Attached hereto as Exhibit F is a true and correct copy of the First Amended and 

Restated Declaration of Condominium Property Regime of Kauanoe O Koloa and 

Condominium Map No. 6277, recorded in the Bureau of Conveyances of the State of 

Hawaiʻi on August 12, 2021 as Document No. A-80460606.  I request that this Honorable 

Court take judicial notice of this Warranty Deed as a public record.  See id. 

11. Attached hereto as Exhibit G is a true and correct copy of the Plaintiffs’ Budget for the 

Condominium project. 

12. Attached hereto as Exhibit H is a true and correct copy of the June 1, 2023 Esaki 

Surveying & Mapping, Inc. drainage proposal; 
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13. Attached hereto as Exhibit I is a September 25, 2023 letter to the Plaintiffs from 

American Savings Bank. 

14. Title to Kānei‘olouma Heiau  is vested in the County of Kauai pursuant to public records. 

The heiau is about ¾ of a mile from the Property and at least six parcels intervene 

between the heiau and the Property. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge.  

DATED: Līhu‘e, Hawai‘i, September 26, 2023.  

 
/s/ Laurel Loo________ 
LAUREL LOO 
 



BRYAN J. BAPTISTE 
MAYOR 

GARYK.HEU 
ADMINISTRATrVEASSISTANT 

COUNTY OF KAUA'I 
PLANNING DEPARTMENT 

4444 RICE STREET 
KAPULE BUILDING, SUITE A473 

LlHU'E, KAUA'I, HAWAI'I 96766-1326 

TELEPHONE: (808) 241-6677 FAX: (808) 241-6699 

September 15, 2006 

Kiahuna Poipu Golf Resort LLC 
c/o Greg Kamm 
P.O. Box 1200 
Koloa, Kauai, Hawaii 96756 

SUBJECT: Project Development Use Permit P.D. U-2006-25 
Use Permit U-2006-26 
Class IV Zoning Permit Z-IV-2006-27 

IAN K.COSTA 
DIRECTOR OF PLANNING 

MYLES S. HIRONAKA 
DEPUTY DIRECTOR OF PLANNING 

At its meeting held on August 22, 2006, the Planning Commission approved the subject permits. 
Approval is subject to the following conditions, as recommended by the Planning Department and 
as amended by the Plauning Commission: 

1. The Applicant is advised that the property is subject to the conditions ofLUC Decision and 
Order A76-418 (D&O) and County of Kauai Ordinances No. PM-31-79, PM-148-87 and 
PM-334-97 ("the Ordinances"), which shall run with the land. All conditions of the 
Ordinances are enforceable against any party seeking to use the entitlement. The following 
conditions are deemed complete, ongoing or to be resolved with LUC, or not applicable to 
the subject property: LUC Docket A76-418 #1-6,17,19-22; PM-31-79, PM -148-87 and PM-
334-97 #1,3,4,9, IS, 17, 19(c), 25. 

2. Prior to building permit approval: 

(a) The Applicant shall provide clearance from SHPD that data recovery is complete for any 
non-significant sites on the parcel prior to any grading or grubbing on the site. 

(b) Prior to building permit approval, the Applicant shall provide to the Planning Department 
evidence that the subject parcel is clear of habitats for the Kauai cave amphipod or cave 
spiders worthy of preservation. 

AN EQUAL OPPORTUNITY EMPLOYER 
EXHIBIT "A"



Kiahuna Poipu Golf Resort LLC 
September 15, 2006 
Page 2 

3. Prior to building permit approval, the applicant shall provide documentation substantiating 
compliance with LUC Condition #8 and County Ordinance Condition #7, relating to 
employment of Kauai residents in construction and permanent hotel related jobs. "Hotel 
related jobs" shall mean any sales, operations, management or maintenance job associated 
with the operation or transient vacation rentals conducted on the property. 

4. Prior to building permit approval: 

(a) as recommended by the Count Housing Agency, "Prior to building permit application, the 
Applicant shall resolve with the County Housing Agency and the Planning Department 
the satisfaction of the employee housing requirement in Condition No.2 of Ordinance 
No. PM-3l-79 for employee housing in the K610a-Po'ipii area," and 

(b) the Applicant shall provide a preferential rate schedule or purchase price for employees. 

5. The Applicant is advised that lands rezoned by the Ordinance Nos. PM-3l-79, PM-148-87 
and PM-334-97 are responsible for continued provision of a public pedestrian access between 
Po 'ipii Road and the Ho 'onani cul-de-sac as a condition of their zoning. Signage shall be 
maintained and replaced as needed. The sidewalk and crosswalk from Po'ipii Road to the 
shopping center sidewalk shall be provided prior to building permit approval for the project. 

6. The Applicant is advised that should the maintenance agreement for the comfort station at the 
Ho'onani Road cul-de-sac be terminated, the Applicant and other rezoned parcels within the 
Moana project shall be required to fund the comfort station maintenance and liabilities, 
pursuant to Condition #8 of the Ordinances. 

7. Prior to certificate of occupancy, KMP project sidewalks along Kiahuna Plantation Drive 
shall be developed to connect to and integrate with the Hapa Road path, at SHPD and 
Planning Department approved locations. 

8. The Applicant shall resolve any improvements required for the extension ofKiahuna 
Plantation Drive for access to the subject project and to the KMP5 project subdivision with 
the Department of Public Works. Internal driveways shall be a minimum of20' wide for 
two-way traffic, and landscaping maintained to provide adequate clearance for fire vehicle 
access. Parking areas shall meet County standards. No parking for the project shall be 
allowed along Kiahuna Plantation Drive, except for public parking stalls as represented for 
Hapa Trail users. An emergency vehicular connection shall be made from the Kiahuna 
Plantation Drive extension to Hapa Road or a future roadway which connects to Hapa Road 
as resolved with the Planning Department and the Department of Public Works. 
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9. The Applicant shall resolve fire protection, drainage, grading, water, and wastewater 
treatment requirements directly with the applicable agencies. Wastewater handling shall be 
provided through connection to and expansion of the private wastewater treatment plant on 
TMK 2-8-14: 27, as required by the Health Department. Easements shall be created in the 
subdivision for any sewer, irrigation or utility lines associated with this or other KMP 
projects, and granted to appropriate parties. Additional easements shall be dedicated if 
required by the Fire Department, Departments of Public Works or Water. 

10. In order to address traffic circulation issues relating to the K610a-Po'ipii area: 

(a) Prior to building permit application, the K610a-Po'ipii Area Circulation Plan shall be 
completed, and the Applicant shall enter into a non-occupancy agreement with the 
Planning Department which shall expire when the improvements are accepted or 
approved as complete by the County Department of Public Works. Prior to the County's 
issuance of certificate of occupancy, construction of the required improvements, and 
dedication to the County if applicable, shall be completed. 

For KMP related improvements, circulation improvements as recommended by the final 
K610a-Po'ipil Area Circulation Plan shall be resolved with the Department of Public 
Works (DPW) Engineering Division, the Planning Department, and the County 
Transportation Agency, and constructed, or construction plans and a performance bond 
be posted for such construction, prior to any building permit application (except for 
temporary sales offices) on any adjoining Kiahuna Mauka Partners project phase parcel. 
If a bond is posted, improvements shall be completed prior to certificate of occupancy of 
such buildings. Such circulation improvements to be resolved shall include but not be 
limited to: 

(1) A sidewalk within the Po'ipii Road mauka right-of-way from Kiahuna Plantation 
Drive west to the Po'ipii Road-Kapili Road intersection; 

(2) A sidewalk within the Kiahuna Plantation Drive right-of-way from Po'ipii Road 
mauka to the western edge of the KMP4 project; 

(3) Improvements to the intersection of Po 'ipii Road and Kiahuna Plantation Drive; and 

(4) Crosswalks on Po'ipii Road, and Kiahuna Plantation Drive at locations appropriate to 
the intersection improvements approved to be constructed; and 

(5) location and detail of any other sidewalks, bus turnout, road and access 
improvements, landscaping, and bikeways adjacent to KMP properties. 
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(b) Prior to building permit application, the Applicant shall execute with the County of Kauai 
(Planning Department, Department of Public Works, and OCA Transportation Agency, 
the Mayor, County Attorneys and the County Council) and record with the Bureau of 
Conveyances on the deed for the subject property, an agreement as herein described: 

(1) As represented, the Applicant or its successors in interest to the property shall 
contribute its reasonable and fair share of funding, in conjunction with other 
developers and government agencies, of any Koloa-Po'ipii-Kukui'ula transportation 
or circulation measures and/or improvements which may include but shall not be 
limited to construction plans and environmental studies for and construction of 
Capital Improvements such as roads, intersection improvements, traffic signals, 
sidewalks, bike paths, off-street parking areas or structures, and traffic calming 
devices, and may include Traffic Demand Management measures such as increased 
bus service, shuttles, car-pooling, ride-sharing, flex-time work hours, bus/shuttle use 
incentives, car-pooling incentives and other measures, as approved, adopted or 
designated by the County ofKaua'i within seven years of approval of the subject 
zoning permit. As represented, prior to building permit approval the Applicant shall 
participate in and seek approval of a Community Facilities District (CFD) for 
implementation and cost-sharing ofthe foregoing improvements. 

(2) The share attributable to each development shall be determined at the time of 
adoption of any implementing funding ordinance adopted, including but not limited to 
a Community Facilities District (CFD), Impact Fee, and Improvement District. Such 
commitment and responsibility to contribute shall run with the land. 

11. In conjunction with the KMP projects and in compliance with an Ordinance condition, a 
landscaped buffer is proposed within the Po'ipii Road right-of-way from Waikomo Stream to 
Kiahuna Plantation Drive. Prior to building permit approval, landscaping construction plans 
for the proposed Po 'ipii Road landscape buffer shall be submitted to the Planning Department 
and the Department of Public Works for review and approval. Landscaped buffers within the 
rights of way shall be installed prior to completion and acceptance of any road improvements. 
Offsite landscaping improvements shall be installed either prior to building permit approval 
of buildings within adjacent Kiahuna Mauka Partners projects (excepting temporary sales 
office) or a performance bond posted for the construction. If a bond is posted, offsite 
landscaping improvements shall be completed prior to issuance of certificate of occupancy 
for those buildings. 

12. Prior to certificate of occupancy for project buildings, civil defense measures shall be 
installed within the KMP4 project area as represented in the KMP Implementation Plan 
addendum, and as resolved with State Civil Defense. Such improvements shall be adjacent to 
but not within the Hapa Road right-of-way. 
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13. The project shall be served by private solid waste collection. A construction waste diversion 
plan shall be developed for the project for diversion of at least 80% of the waste generated by 
the project from the Kekaha landfill. Approval of the plan shall be obtained from the 
Department of Public Works prior to building permit approval, and the remainder ofthe 
waste may be accepted at the Kekaha Landfill. 

14. The following uses are deemed permitted in the project: 

(a) in the Residential (R-IO) district, a maximum of280 multi-family residential dwelling 
units; a front desk, rental and administrative management offices; a maintenance building 
and restrooms; and a Hapa Road shelter as represented in the Open District; 

(b) designed for guest use, the following: a pool bar/snack bar of a maximum of 1,600 s.f.; 
business center; fitness center, game room, retreat center, outdoor recreational facilities 
as represented including a tennis court, sand volleyball courts, nine-hole executive 
putting course and putting shack, two swimming pools, keiki playground and activity 
center; and 

(c) two single-family dwellings may be constructed in the Open District, subj ect to design 
review by the Planning Department. 

Any other uses not specifically listed above shall require Planning Department review and 
approval. 

15. The project shall comply with County and State codes, laws, ordinances, rules and 
regulations, except for the uses allowed in Condition #14 above and the following: 

(a) minimum distance between residential buildings may vary from the applicable standard 
only for the third floor covered lanais as represented; and 

(b) provided that the total lot coverage allowed for the combined zoning districts, including 
impervious surfaces within the road easement, is not exceeded and uses are generally 
allowed in the Open District, lot coverage may be transferred from the Residential 
District into the Open District through the Project Development Use Permit. 

(c) The clubhouse shall meet the building height and setback requirements of CZO Section 
8-3.II(a) for single-family dwellings. 

16. The project shall provide parking for residential uses in accordance with CZO Section 8-
3.7(a). The Applicant shall also provide a minimum of one parking stall adequate for 
maintenance vehicles at each building. Parking shall be provided for the pool bar/snack bar 
and offices in accordance with commercial standards designated in CZO Section 8-5.5. 
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17. The temporary sales offices shall be limited to "on-site" properties and shall not be used as 
general real estate brokerage offices. The driveway approach shall be paved to reduce 
transport of gravel onto the roadway. Any temporary sales facilities shall be included and 
indicated on the building permit application for the overall project. 

18. Prior to building permit approval, the Applicant or other entity shall prepare and obtain 
construction plan approvals for undergrounding of electrical, street light wiring, 
communication and cable utilities abutting KMP projects in the Po'ipii Road right-of-way 
and construct the same or post a performance bond for completion. 

19. The Applicant shall submit a landscaping plan at the time of building permit application, 
subject to Planning Department review and approval, and is encouraged to use endemic, 
indigenous or Polynesian introduced plant species common to the area in project landscaping 
and landscaped buffers. 

20. In order to minimize adverse impacts on the Federally Listed Threatened Species, Newell's 
Shearwater and other seabirds, if external lighting is to be used in connection with the 
proposed project, all external lighting shall be only of the following types: shielded lights, 
cut-off luminaires, or indirect lighting. Spotlights aimed upward or spotlighting of structures 
shall be prohibited. 

21. The applicant shall resolve and comply with all applicable conditions as recommended by the 
Water, Fire, and Public Works Departments, and with the State Departments of Health, 
Transportation and DLNR Historic Preservation Division. 

22. The Applicant shall submit annual status reports documenting compliance with conditions of 
the permits until final completion of buildings and all conditions are completed. 

23. The Planning Commission reserves the authority to impose additional conditions, modify or 
delete conditions stated herein, or to revoke the subject permits through proper procedures 
should the applicant fail to comply with the conditions of approval or if unforeseen problems 
are generated by the proposed use at the project site. 

24. The applicant is advised that additional government agency conditions may be imposed. It 
shall be the applicant's responsibility to resolve those conditions with the respective 
agency(ies ). 

25. The Applicant shall incorporate and integrate this project with any master plan to be 
developed for the Poipu area, where feasible. 
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26. Prior to building permit approval, the Applicant shall submit a master drainage plan for all 
lands mauka of Poipu Road rezoned under Moana Corporation Ordinance No. PM-31-79 for 
Planning Commission review and approval, including Kaneiolouma Heiau. 

27. The Applicant shall demonstrate marketable title of the project premises to the Planning 
Department prior to building permit application. 

Planning Director 

cc: DPW Engineering Div.; DPW Solid Waste Div.; Water Dept.; State Dept. of Health; DLNR 
Historic Preservation Div.; Fire Dept.; State DOT Highways Div.; Finance Dept. Real 
Property Div. 
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IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT 
 

STATE OF HAWAI‘I 
 

5425 PAU A LAKA LLC, a Hawaiʻi limited 
liability company, MP ELKO II, LLC, a 
Nevada limited liability company, 
 

Plaintiffs, 
 

vs. 
 
COUNTY OF KAUAʻI, 
 

Defendant. 

 CIVIL NO. 5CCV-23-000087 
(Declaratory Judgment) 
 
NOTICE OF HEARING 
  

 
NOTICE OF HEARING FOR MOTION FOR SUMMARY JUDGMENT   

 
To: Matthew M. Bracken, Esq.     
 County Attorney 
 Chris Donahoe 
 Deputy County Attorneys 
 Office of the County Attorney 
 4444 Rice Street, Suite 220 
 Lihu’e, Hawaii 96766 
  

Attorneys for Defendant 
 COUNTY OF KAUAʻI, 
 

NOTICE IS HEREBY GIVEN that Plaintiffs 5425 PAU A LAKA LLC, a Hawaiʻi limited 

liability company, MP ELKO II, LLC’S Motion for Summary Judgment shall come on for 

hearing before the Honorable Randal Valenciano, Judge of the above-entitled court, in his 

courtroom at Pu’uhonua Kaulike Building, 3970 Ka’ana Street, Lihu’e, Kauai, Hawai’i, on 

Tuesday, October 24, 2023 at 1:00 p.m., or as soon as counsel may be heard. 
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DATED: Līhu‘e, Hawai‘i, September 26, 2023. 
 
 
/s/ Laurel Loo   
LAUREL LOO 
DAVID J. MINKIN 
JORDAN K. INAFUKU 
SARA M. HAYDEN 
 
Attorney for Plaintiffs 
5425 PAU A LAKA LLC and  
MP ELKO II, LLC 
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IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT 
 

STATE OF HAWAI‘I 
 

5425 PAU A LAKA LLC, a Hawaiʻi limited 
liability company, MP ELKO II, LLC, a 
Nevada limited liability company, 
 

Plaintiffs, 
 

vs. 
 
COUNTY OF KAUAʻI, 
 

Defendant.  

 CIVIL NO. 5CCV-23-000087 
(Declaratory Judgment) 
 
 
 
CERTIFICATE OF SERVICE  
  

 
CERTIFICATE OF SERVICE 

 
The undersigned certifies that a copy of the foregoing document was duly served upon 

the following parties via the Judiciary Electronic Filing and Service System (JEFS) at their last 

known email address: 

MATTHEW M. BRACKEN  
CHRIS DONAHOE  
4444 Rice Street, Suite 220 
Līhu‘e, Hawai‘i 96766 
Email: cdonahoe@kauai.gov 

  
Attorneys for Defendant 

 COUNTY OF KAUAʻI, 
 
 
 DATED: Līhu‘e, Hawai‘i, September 26, 2023. 
 

/s/  Laurel Loo   
LAUREL LOO 
DAVID J. MINKIN 
JORDAN K. INAFUKU 
SARA M. HAYDEN 
 
Attorney for Plaintiffs 
5425 PAU A LAKA LLC and  
MP ELKO II, LLC  

mailto:cdonahoe@kauai.gov

	I. STATEMENT OF PERTINENT FACTS
	II. LEGAL STANDARD
	III. DISCUSSION
	IV. CONCLUSION
	DECLARATION OF LAUREL LOO
	Exhibit A - Z-IV-2006-27_Kiahuna_Poipu_Golf_Resort_KMP-4 PDU permit
	Exhibit B - MAP 1_KFU_20-266 kaneiolouma heiau.pdf
	Sheets and Views
	Layout1



