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PLAINTIFFS 5425 PAU A LAKA LLC and MP ELKO II, LLC’S MOTION FOR
SUMMARY JUDGMENT

Plaintiffs 5425 PAU A LAKA LLC (“5425 Pau”) and MP ELKO II, LLC (“MP”)
(collectively, “Plaintiffs”), by and through their attorneys, McCorriston Miller Mukai
MacKinnon LLP, hereby move this Court for summary judgment as to all claims concerning
Counts I (Declaratory Relief) and II (Injunctive Relief) of the Plaintiffs’ Complaint. JEFS Civil
No. 5CCV-23-0000087 dkt. 1.

The Plaintiffs are the owners and developers of certain parcels of real property situated in
Koloa, Kaua‘i, Hawai‘i (collectively, the “Property”). The Property is part of thirteen (13)
parcels that once made up a larger parcel (“Mauka Lands”). In 2006, a previous owner of the
Property submitted a Class IV permit application to the Planning Commission, County of Kaua‘i
(“Planning Commission’) which approved three permits (“Permits”), subject to certain
conditions as recommended by the Planning Department, County of Kaua‘i (“Planning
Department”). One of these conditions is for the Plaintiffs to “submit a master drainage plan for

all lands mauka of Poipu Road [(e.g., the Mauka Lands)]. . . for Planning Commission review

and approval.” Ex. A at 7 (emphasis added). No other property owners of the remaining parcels
have been asked by Defendant County of Kaua‘i (“County”) to submit a master drainage plan as
a condition for permit approval.

The Plaintiffs seek an order from this Honorable Court declaring that Condition 26 of the
Permits is applicable only to the property owned by the Plaintiffs (i.e., the Property) and
enjoining the County from requiring that the Plaintiffs prepare and submit a master drainage plan

for the remaining parcels that Plaintiffs do not own.



This motion is brought pursuant to Rules 7 and 56 of the Hawai‘i Rules of Civil
Procedure, Rule 7 of the Rules of the Circuit Courts of the State of Hawai‘i, the memorandum in
support of motion, the declarations and exhibits, the records and files herein, and such other
matters as may be presented to this Court at any hearing on this Motion.

DATED: Lihu‘e, Hawai‘i, September 26, 2023.

/s/ Laurel Loo
LAUREL LOO
DAVID J. MINKIN

JORDAN K. INAFUKU
SARA M. HAYDEN

Attorney for Plaintiffs
5425 PAU A LAKA LLC and
MP ELKO II, LLC



IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT
STATE OF HAWAI‘]
5425 PAU A LAKA LLC, a Hawai‘i limited CIVIL NO. 5CCV-23-000087
liability company, MP ELKO II, LLC, a (Declaratory Judgment)
Nevada limited liability company,
MEMORANDUM IN SUPPORT OF
Plaintiffs, MOTION

Vs.

COUNTY OF KAUA‘I,

Defendant.

MEMORANDUM IN SUPPORT OF MOTION

The County of Kaua‘i (“County”), via the Planning Department, County of Kaua‘i
(“Planning Department’) and the Planning Commission, County of Kaua‘i (“Planning
Commission”), is enforcing a permit condition based on prior ownership of the Mauka Lands.
Over the past seventeen years, the ownership of the Mauka Lands has since changed from a
single party to numerous parties; the Plaintiffs are the owners and developers of two (2) parcels
(Parcels 32 and 41) situated in Koloa, Kaua‘i, Hawai‘i (collectively, the “Property”). As the
Plaintiffs will demonstrate infra, the imposition of Condition 26 on a single property owner is
unfair and requires declaratory and injunctive relief.

First, there is no genuine dispute that Condition 26 is forcing the Plaintiffs to prepare a
master drainage plan to the Planning Department for the entire Mauka Lands property, when
Plaintiffs own only the Property. This condition is unenforceable and inequitable by placing an
unfair burden on the Plaintiffs. The requirements of Condition 26 are also impossible for the

Plaintiffs to perform.



Second, there is no genuine dispute that the Plaintiffs will suffer irreparable harm if

forced to comply with the Planning Department’s Condition 26.

I. STATEMENT OF PERTINENT FACTS

The Property, designated by Tax Map Key (“TMK’’) Nos. (4) 2-8-014-032:0001 — 0019,
and the other twelve (12) parcels are collectively referred to as the “Master Development.” In
2006, in connection with the Master Development, Kiahuna Poipu Golf Resort LLC, then-owner
of the entire Property, applied for permits to the Planning Department. Ex. A at 1. On
September 15, 2006, the Planning Commission approved, with conditions, the following permits:
(1) Project Development Use Permit P.D. U-2006-25, (2) Use Permit U-2006-26, and (3) Class
IV Zoning Permit Z-IV-2006-27. Id. at 1. The twenty-seven (27) conditions included, inter alia,
Condition 26, which states: “Prior to building permit approval, the Applicant shall submit a
master drainage plan for all lands mauka of Poipu Road [(collectively, “Mauka Lands™)]
rezoned under Moana Corporation Ordinance No. PM-31-79 for Planning Commission review

and approval, including Kanei‘olouma Heiau.” /d. at 7 (emphasis added). Kanei‘olouma Heiau

is not located on the Property within the Mauka Lands. Ex. B.

By Warranty Deed dated May 26, 2021, between Yellow Hale, LLC, as Grantor,
and 5425 Pau A Laka LLC (“5425 Pau’), as Grantee, filed in the Office of the Assistant
Registrar of the Land Court of the State of Hawai‘i as Document No. T-11474216, 5425 Pau
obtained title to Parcel 32 of the Property.! Ex. C.

By Warranty Deed dated May 27, 2021, between Yellow Hale, LLC, as Grantor, and

5425 Pau, as Grantee, filed in the Office of the Assistant Registrar of the Land Court of the State

! We request that this Honorable Court take judicial notice of the Warranty Deeds stated infra as

public records. See Kaho ‘ohanohano v. State, 114 Hawai‘i 302, 328, 162 P.3d 696 (2007) (recognizing that public
reports and records are appropriate for judicial notice if their “significant bears directly on the instant matter.”).



of Hawai‘i as Document No. A-78220762, 5425 Pau obtained title to Parcel 41 of the Property.
Exhibit D.

By Warranty Deed dated August 10, 2021, filed in the Bureau of Conveyances of
the State of Hawai‘i on August 12, 2021 as Document No. A-78940056, 5425 Pau conveyed its
entire interest in the Property to MP Elko II, LLC (“MP”). Ex. E. Essentially, the Plaintiffs were
grandfathered into the requirements of Condition 26.

The Plaintiffs, together with Kauai Hale, Inc., as Developer, submitted the Property,
formerly designated by TMK No. (4) 2-8-014-032, to a condominium property regime
established under and pursuant to that certain First Amended and Restated Declaration of
Condominium Property Regime for Kauanoe O Koloa Condominium Project dated December
27,2021, recorded in the Bureau of Conveyances of the State of Hawai‘i as Document No. A-
80460606 (the “Condominium”). EXx.E.

The Plaintifts filed their Complaint on August 9, 2023. JEFS Civil No. SCCV-23-
0000087 dkt. 1. The County filed its Answer on August 22, 2023. JEFS Civil No. 5CCV-23-
0000087 dkt. 7.

To date, all the Planning Department’s conditions have been fulfilled except for
Condition 26. The other owners of the Mauka Lands projects that were previously developed or
in development were not required by the County to submit a master drainage plan for the Mauka
Lands: Poipu Beach Estates, Pilimai at Poipu, Wainani at Poipu, Kiahuna Golf Village, Royal
Pams at Poipu, Poipu Golf Course, Knudsen 50-Lot Subdivision. The carrying costs of the
Condominium project without permits is subjecting the Plaintiffs to a fee of $90,000 a month.?

Ex. F. The Plaintiffs made a reasonable effort to comply with Condition 26, with approval by

2 Thus far, the Plaintiffs have expended $38,700,000.00 on the Condominium project. The interest
and financing costs of the Condominium are $983,489.00 with the Loan origination cost of $63,894.00 come to a
total of $1,047,383.00. Ex. G.



the County Engineer, by undertaking a substantial burden of gathering drainage plans for some
of the original parcels based on plans that are publicly available for the area but the cost will
exceed $200,000.00 to complete. Ex. G at 2. However, the review of the plans by the County
Engineer is a lengthy process and will take months to complete. If only the Plaintiffs are
required to fulfill Condition 26, which is already burdensome, the Plaintiffs will likely lose their

financing for the Condominium project. Ex. H.

I1. LEGAL STANDARD

Summary judgment is appropriate when the record demonstrates that there are no genuine
issues of material fact, and that the movant is entitled to judgment as a matter of law. Hawai‘i
Rules of Civil Procedure (“HRCP”) Rule 56(c); see also Young v. Planning Comm’n of Kaua i,
89 Hawai‘i 400, 407, 974 P.2d 40, 47 (1999). The movant bears the burden of showing that (1)
no genuine issue of material fact exists “with respect to the essential elements of the claim or
defense which the motion seeks to establish or which the motion questions™; and (2) “based on
the undisputed facts, it is entitled to summary judgment as a matter of law.” Anderson v. State,
88 Hawai‘i 241, 246, 956 P.2d 783, 788 (App. 1998) (citing GECC Fin. Corp. v. Jaffarian, 79
Hawai‘i 516, 521-22, 904 P.2d 530, 535-36 (App. 1995)).

Once the movant satisfies its burden of production, the burden “shift[s] to the non-

moving party to respond to the motion . . . and demonstrate specific facts, as opposed to general

allegations, that present a genuine issue worthy of trial.” Id. (emphasis added); see also HRCP

56(e) (“When a motion for summary judgment is made . . . , an adverse party may not rest upon
the mere allegations or denials of the adverse party’s pleading, but the adverse party’s response, .
.., must set forth specific facts showing that there is a genuine issue for trial. If the adverse

party does not so respond, summary judgment, if appropriate, shall be entered against the



adverse party.”). The court views the facts set forth in the record in the light most favorable to
the party opposing the motion. Bank of Honolulu, N.A. v. Anderson, 3 Haw. App. 545, 550, 654
P.2d 1370, 1374-75 (1982); see also Anderson, 88 Hawai‘i at 246, 956 P.2d at 788.

III.  DISCUSSION

A. Plaintiffs should only be required to submit a drainage plan for the Property,

which they own, and not for the entire Mauka Lands.

The Plaintiffs are entitled to declaratory relief in the instant matter. Pursuant to Hawaii
Revised Statutes (“HRS”) § 632-1(b) (1984),° declaratory judgment may be granted in civil
cases and where “the court is satisfied also that a declaratory judgment will serve to terminate the
uncertainty or controversy giving rise to the proceeding.” Further, “where governmental action
is involved, courts should not intervene unless the need for equitable relief is clear, not remote or
speculative.” Application of Air Terminal Svcs., Inc., 47 Haw. 499, 532, 393 P.2d 60, 78 (1964)
(block quote formatting and internal quotation marks omitted) (quoting Eccles v. Peoples Bank of
Lakewood Village, 333 U.S. 426, 431 (1948)).

1. Condition 26 is Inequitable and Unenforceable on its Face.

3 HRS § 632-1(b) states,

Relief by declaratory judgment may be granted in civil cases where an actual controversy
exists between contending parties, or where the court is satisfied that antagonistic claims
are present between the parties involved which indicate imminent and inevitable
litigation, or where in any such case the court is satisfied that a party asserts a legal
relation, status, right, or privilege in which the party has a concrete interest and that there
is a challenge or denial of the asserted relation, status, right, or privilege by an adversary
party who also has or asserts a concrete interest therein, and the court is satisfied also that
a declaratory judgment will serve to terminate the uncertainty or controversy giving rise
to the proceeding. Where, however, a statute provides a special form of remedy for a
specific type of case, that statutory remedy shall be followed; but the mere fact that an
actual or threatened controversy is susceptible of relief through a general common law
remedy, a remedy equitable in nature, or an extraordinary legal remedy, whether such
remedy is recognized or regulated by statute or not, shall not debar a party from the
privilege of obtaining a declaratory judgment in any case where the other essentials to
such relief are present.



There is no question that Condition 26 is inequitable and unenforceable on its face. 4
There are no facts or evidence to support Condition 26’s requirement that the Plaintiffs, and only
the Plaintiffs, submit a master drainage plan for all the Mauka Lands when Plaintiffs own only
two (2) parcels (the Property) out of thirteen (13). Ex. A at 7. To date, no other property owner
of a Mauka Lands parcel has been subjected to compliance with a similar permit condition
requiring a master drainage plan for the entire Mauka Lands, let alone for properties that it does
not own. There are no facts that provide reason or explanation as to why the Plaintiffs have been
unfairly targeted to expend time, money, and resources to create a master drainage plan for all of
the Mauka Lands when the Plaintiffs own only two (2) parcels out of thirteen (13) parcels.

There are no facts or evidence to support Condition 26’s requirement that the Plaintiffs,
and only the Plaintiffs, submit a master drainage plan for all the Mauka Lands when Plaintiffs
own only several parcels (the Property) out of thirteen (13). /d. To date, no other property
owner of a Mauka Lands parcel has been subjected to compliance with a similar permit condition
requiring a master drainage plan for the entire Mauka Lands, let alone for properties that it does
not own. There are no facts that provide reason or explanation as to why the Plaintiffs have been
unfairly targeted to expend time, money, and resources to create a master drainage plan for all of
the Mauka Lands when the Plaintiffs own only their two (2) parcels out of thirteen (13) parcels.

2. Compliance with Condition 26 is Impossible

Condition 26 is unreasonable because it is an impossible condition for Plaintiffs to

satisfy. Cf. Vaszaukas v. Zoning Bd. of Appeals of Town of Southbury, 574 A.2d 212, 215 (Conn.

1990) (recognizing that conditions imposed by a zoning authority must be reasonable and that

4 Dolan v. City of Tigard, 512 U.S. 374, 383-88 (1994) (holding that conditions may be placed on
development if the conditions have an “essential nexus” to legitimate state interests and are “roughly proportional”
to the impact of the proposed develpoment; see also Nollan v. California Coastal Comm 'n, 483 U.S. 825, 831-37
(1984) (holding that the government’s condition on building permits is a lawful land-use regulation if it substantially
furthered governmental purposes that justify denial of the permit.

9



“[c]onditions that are impossible to satisfy are patently unreasonable[.]”).° The plain language of
Condition 26 requires that the Plaintiffs “submit a master drainage plan” for the entire Mauka
Lands; however, it provides no direction or requirement that the surrounding parcel owners
provide the Plaintiffs’ access to their parcels in preparation for the drainage plan. Ex. A at 7.
Condition 26 requires that the Plaintiffs’ subject themselves to the discretion of the other parcel
owners who may or may not allow the Plaintiffs to access their parcel to complete the drainage
plan. Compliance with Condition 26 is an impossibility simply because to complete a master
drainage plan for the entire Mauka Lands requires the assistance and authorization of other
landowners.
3. The Minimal Risk of Uncontrolled Drainage from the Property Does Not
Justify the Master Drainage Plan Condition

In reading Condition 26, the crux the master drainage plan requirement is to avoid any
uncontrolled drainage having a potential impact to the Kanei‘olouma Heiau. However, the
Kanei‘olouma Heiau is not located on the Property, which is a small portion of the Mauka Lands,
and does not have a connection with the Property. Further, Kanei‘olouma Heiau is not located on
the Mauka Lands. Ex. B. The Hawai‘i Supreme Court has recognized that zoning conditions
may be imposed for developments that fall under public trust duties or other special use permits.
In Kauai Springs, Inc. v. Planning Com’n of Cnty. of Kaua i, 113 Hawai‘i 141, 146, 324 P.3d
951, 957 (2014), the permits at issue were to maintain and expand a water harvesting and
bottling company that tapped into an underground spring that was several miles from the subject
property at issue. The supreme court recognized that because the company’s use of water fell

under public trust duties, the planning commission was correct to impose on the company the

5 While Hawai‘i case law has not discussed this topic, the Vaszaukas decision is analogous to the

instant case, in that zoning conditions imposed on a variance grant that were impossible for the applicant to fulfill
were deemed invalid. See Vaszaukas, 574 A.2d at 215.

10



“burden to demonstrate the propriety of its proposed use of the public trust resource” in imposing
its permit conditions. Id. at 179-80, 324 P.3d at 989-90. Unlike the bottling company and the
underground spring in Kauai Springs, Inc., there is no special use or public trust connection
between the proposed Condominium project on the Property and the Kanei‘olouma Heiau. Thus,
to require the Plaintiffs to conduct a master drainage plan for the entire Mauka Lands without a
direct connection to the Kanei‘olouma Heiau is burdensome and unreasonable. Further, the
Kanei‘olouma Heiau has been owned by the County since 1987, and the County is the
appropriate entity to be the steward of the heiau. The heiau is about % of a mile from the
Property and at least six parcels intervene between the heiau and the Property. See Declaration
of Laurel Loo.

Based on the foregoing, this court should find that there is no issue of material
fact that Condition 26 is unenforceable towards the Plaintiffs, who have already been burdened
in their attempts to create a master drainage plan for property that they do not own, and that the
drainage plan should apply only to the Property.®

B. Without Injunctive Relief, the Plaintiffs Would Be Irreparably Damaged by

Condition 26

The court looks at three factors when determining whether preliminary injunctive relief is
warranted: (1) whether the Plaintift is likely to prevail on the merits; (2) whether the balance of
irreparable damage favors the issuance of a temporary injunction; and (3) whether the public
interest supports granting an injunction. Nuuanu Valley Ass’n v. City and Cnty. of Honolulu, 119
Hawai‘i 90, 106, 194 P.3d 531, 547 (2008) (citation omitted). “[T]he more the balance of

irreparable damage favors issuance of the injunction, the less the party seeking the injunction has

6 There are also no statutory remedies available for the Plaintiffs; thus, declaratory relief is the only

remedy available. See HRS § 632-1(b).
11



to show the likelihood of success on the merits.” Id. (citation and internal quotation marks
omitted).

The Plaintiffs are entitled to injunctive relief because they will suffer irreparable damage
if Condition 26 is enforced against them. As stated supra, the Plaintiffs have already expended
time, money, and resources in their attempts to create a master drainage plan using existing
publicly available plans for other parcels. The Plaintiffs, however, still cannot access the
remaining privately-owned parcels to conduct the necessary studies for a master drainage plan.
Assuming arguendo that the Plaintiffs submit their makeshift drainage plan to the County
Engineer for review, the review process will still take a considerable amount of time and will
further delay the project, which is costing the Plaintiffs additional money and resources monthly.
Ex. G. The delay caused by Condition 26 is jeopardizing the Plaintiffs’ financing for the
Condominium project, which the Plaintiffs will likely lose if there is any further postponement.
Ex. .

The public interest also supports granting an injunction to the Plaintiffs. As stated supra,
the attempted master drainage plan assembled by the Plaintiffs does not account for the drainage
plans of those parcels that are not publicly available. If a master drainage plan is needed by the
Planning Commission to avoid the risk of any water runoff affecting the area or the
Kanei‘olouma Heiau, then the Planning Commission should not arbitrarily enforce a single
parcel owner, such as the Plaintiffs, to complete a master drainage plan especially since the
Kanei‘olouma Heiau is not located on the Property.

Based on the above, the Plaintiffs have demonstrated that no genuine issue of material

fact exists as to whether they are entitled to injunctive relief.

12



IvV. CONCLUSION

Based on the foregoing, the Plaintiffs respectfully submit that they are entitled to
summary judgment as a matter of law regarding declaratory relief and injunctive relief and

requests that this Honorable Court grant their Motion.

DATED: Lihu‘e, Hawai‘i, September 26, 2023.

/s/ Laurel Loo
LAUREL LOO

DAVID J. MINKIN
JORDAN K. INAFUKU
SARA M. HAYDEN

Attorney for Plaintiffs
5425 PAU A LAKA LLC and
MP ELKO II, LLC

13



IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT
STATE OF HAWAI‘]
5425 PAU A LAKA LLC, a Hawai‘i limited CIVIL NO. 5CCV-23-000087
liability company, MP ELKO II, LLC, a (Declaratory Judgment)
Nevada limited liability company,
DECLARATION OF LAUREL LOO
Plaintiffs,
Vs.

COUNTY OF KAUA,

Defendant.

DECLARATION OF LAUREL LOO

I, LAUREL LOO, hereby declare as follows:

1. Tam an attorney licensed to practice law in all courts of the State of Hawai‘i.

2. 1 am a partner with the law firm of McCorriston Miller Mukai MacKinnon LLP and
counsel for Plaintiffs 5425 PAU A LAKA LLC, a Hawai‘i limited liability company, MP
ELKO II, LLC, a Nevada limited liability company in the above-captioned matter.

3. Unless otherwise indicated, all statements made herein are based on my personal
knowledge.

4. I submit this Declaration in support of 5425 Pau and MP’s Motion for Summary
Judgment.

5. Attached hereto as Exhibit A is a true and correct copy of the September 15, 2006
conditional approval letter from the Planning Department, County of Kauai‘i.

6. Attached hereto as Exhibit B is a true and correct copy of a map depicting the location of

the various parcels and the Kanei‘olouma Heiau.

444291.1



7. Attached hereto as Exhibit C is a true and correct copy of the Warranty Deed dated May
26, 2021 filed in the Office of the Assistant Registrar of the Land Court of the State of
Hawai‘i as Document No. T-11474216. I request that this Honorable Court take judicial
notice of this Warranty Deed as a public record. See Kaho ‘ohanohano v. State, 114
Hawai‘i 302, 328, 162 P.3d 696 (2007) (recognizing that public reports and records are
appropriate for judicial notice if their “significant bears directly on the instant matter.”).

8. Attached hereto as Exhibit D is a true and correct copy of the Warranty Deed dated May
27,2021, filed in the Bureau of Conveyances of the State of Hawai‘i on June 1, 2021 as
Document No. A-78220762. I request that this Honorable Court take judicial notice of
this Warranty Deed as a public record. See id.

9. Attached hereto as Attached hereto as Exhibit E is a true and correct copy of the
Warranty Deed dated August 10, 2021, filed in the Bureau of Conveyances of the State of
Hawai‘i on August 12, 2021 as Document No. A-78940056. I request that this Honorable
Court take judicial notice of this Warranty Deed as a public record. See id.

10. Attached hereto as Exhibit F is a true and correct copy of the First Amended and
Restated Declaration of Condominium Property Regime of Kauanoe O Koloa and
Condominium Map No. 6277, recorded in the Bureau of Conveyances of the State of
Hawai‘i on August 12, 2021 as Document No. A-80460606. I request that this Honorable
Court take judicial notice of this Warranty Deed as a public record. See id.

11. Attached hereto as Exhibit G is a true and correct copy of the Plaintiffs’ Budget for the
Condominium project.

12. Attached hereto as Exhibit H is a true and correct copy of the June 1, 2023 Esaki

Surveying & Mapping, Inc. drainage proposal;

444291.1



13. Attached hereto as Exhibit I is a September 25, 2023 letter to the Plaintiffs from
American Savings Bank.

14. Title to Kanei‘olouma Heiau is vested in the County of Kauai pursuant to public records.
The heiau is about % of a mile from the Property and at least six parcels intervene
between the heiau and the Property.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.

DATED: Lihu‘e, Hawai‘i, September 26, 2023.

/s/ Laurel Loo
LAUREL LOO

444291.1



IaN K. COSTA
DIRECTOR OF PLANNING

BRYAN J. BAPTISTE
MAYOR

MYLES S. HIRONAKA
DEPUTY DIRECTOR OF PLANNING

GARY K. HEU
ADMINISTRATIVE ASSISTANT

COUNTY OF KAUA'|
PLANNING DEPARTMENT
4444 RICE STREET
KAPULE BUILDING, SUITE A473
LIHUE, KAUA'I, HAWAI'I 96766-1326

TELEPHONE: (808) 241-6677 FAX: (808B) 241-6699

September 15, 2006

Kiahuna Poipu Golf Resort LLC
c/o Greg Kamm

P.O. Box 1200

K&loa, Kauai, Hawaii 96756

SUBJECT:  Project Development Use Permit P.D. U-2006-25
Use Permit U-2006-26
Class IV Zoning Permit Z-1V-2006-27

At its meeting held on August 22, 2006, the Planning Commission approved the subject permits.
Approval is subject to the following conditions, as recommended by the Planning Department and
as amended by the Planning Commission:

1. The Applicant ts advised that the property is subject to the conditions of LUC Decision and
Order A76-418 (D&O) and County of Kauai Ordinances No. PM-31-79, PM-148-87 and
PM-334-97 (“the Ordinances”), which shall run with the land. All conditions of the
Ordinances are enforceable against any party seeking to use the entitlement. The following
conditions are deemed complete, ongoing or to be resolved with LUC, or not applicable to
the subject property: LUC Docket A76-418 #1-6, 17, 19-22; PM-31-79, PM -148-87 and PM-
334-97 #1,3,4,9,15, 17, 19(c), 25.

2. Prnor to building permit approval:

{a) The Applicant shall provide clearance from SHPD that data recovery is complete for any
non-significant sites on the parcel prior to any grading or grubbing on the site. '

(b) Prior to building permit approval, the Applicant shall provide to the Planning Department

evidence that the subject parcel is clear of habitats for the Kauai cave amphipod or cave
spiders worthy of preservation.
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Kiahuna Poipu Golf Resort LLC
September 15, 2006
Page 2

3. Prior to building permit approval, the applicant shall provide documentation substantiating
compliance with LUC Condition #8 and County Ordinance Condition #7, relating to
employment of Kauai residents in construction and permanent hotel related jobs. “Hotel
related jobs”™ shall mean any sales, operations, management or maintenance job associated
with the operation or transient vacation rentals conducted on the property.

4.  Prior to building permit approval:

(a) as recommended by the Count Housing Agency, “Prior to building permit application, the
Applicant shall resolve with the County Housing Agency and the Planning Department
the satisfaction of the employee housing requirement in Condition No. 2 of Ordinance
No. PM-31-79 for employee housing in the Kdloa-Po‘ipli area,” and

{b) the Applicant shall provide a preferential rate schedule or purchase price for employees.

5. The Applicant is advised that lands rezoned by the Ordinance Nos. PM-31-79, PM-148-87
and PM-334-97 are responsible for continued provision of a public pedestrian access between
Po‘ipii Road and the Ho‘onani cul-de-sac as a condition of their zoning. Signage shall be
maintained and replaced as needed. The sidewalk and crosswalk from Po‘ipl Road to the
shopping center sidewalk shall be provided prior to building permit approval for the project.

6. The Applicant is advised that should the maintenance agreement for the comfort station at the
Ho‘onani Road cul-de-sac be terminated, the Applicant and other rezoned parcels within the
Moana project shall be required to fund the comfort station maintenance and liabilities,
pursuant to Condition #8 of the Ordinances.

7. Prior to certificate of occupancy, KMP project sidewalks along Kiahuna Plantation Drive
shall be developed to connect to and integrate with the Hapa Road path, at SHPD and
Planning Department approved locations.

8. The Applicant shall resolve any improvements required for the extension of Kiahuna
Plantation Drive for access to the subject project and to the KMPS project subdivision with
the Department of Public Works. Internal driveways shall be a minimum of 20° wide for
two-way traffic, and landscaping maintained to provide adequate clearance for fire vehicle
access. Parking areas shall meet County standards. No parking for the project shall be
allowed along Kiahuna Plantation Drive, except for public parking stalls as represented for
Hapa Trail users. An emergency vehicular connection shall be made from the Kiahuna
Plantation Drive extension to Hapa Road or a future roadway which connects to Hapa Road
as resolved with the Planning Department and the Department of Public Works.
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10.

The Applicant shall resolve fire protection, drainage, grading, water, and wastewater
treatment requirements directly with the applicable agencies. Wastewater handling shall be
provided through connection to and expansion of the private wastewater treatment plant on
TMK 2-8-14: 27, as required by the Health Department. Easements shall be created in the
subdivision for any sewer, irrigation or utility lines associated with this or other KMP
projects, and granted to appropriate parties. Additional easements shall be dedicated if
required by the Fire Department, Departments of Public Works or Water.

In order to address traffic circulation issues relating to the Kdloa-Po*ipd area:

(a) Prior to building permit application, the Kdloa-Po‘ipli Area Circulation Plan shall be
completed, and the Applicant shall enter into a non-occupancy agreement with the
Planning Department which shall expire when the improvements are accepted or
approved as complete by the County Department of Public Works. Prior to the County’s
issuance of certificate of occupancy, construction of the required improvements, and
dedication to the County if applicable, shall be completed.

For KMP related improvements, circulation improvements as recommended by the final
Koloa-Po‘ipi Area Circulation Plan shall be resolved with the Department of Public
Works (DPW) Engineering Division, the Planning Department, and the County
Transportation Agency, and constructed, or construction plans and a performance bond
be posted for such construction, prior to any building permit application (except for
temporary sales offices) on any adjoining Kiahuna Mauka Partners project phase parcel.
If a bond is posted, improvements shall be completed prior to certificate of occupancy of
such buildings. Such circulation improvements to be resolved shall include but not be
limited to:

(1) A sidewalk within the Po‘ipii Road mauka right-of-way from Kiahuna Plantation
Drive west to the Po‘ipli Road-Kapili Road intersection;

(2) A sidewalk within the Kiahuna Plantation Drive right-of-way from Po‘ipii Road
mauka to the western edge of the KIMP4 project;

(3) Improvements to the intersection of Po‘ipii Road and Kiahuna Plantation Drive; and

{4) Crosswalks on Po‘ipii Road, and Kiahuna Plantation Drive at locations appropriate to
the intersection improvements approved to be constructed; and

(5) location and detail of any other sidewalks, bus turnout, road and access
improvements, landscaping, and bikeways adjacent to KMP properties.
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11.

12.

{b) Prior to building permit application, the Applicant shall execute with the County of Kauai
(Planning Department, Department of Public Works, and OCA Transportation Agency,
the Mayor, County Attorneys and the County Council) and record with the Bureau of
Conveyances on the deed for the subject property, an agreement as herein described:

(1) As represented, the Applicant or its successors in interest to the property shall
contribute its reasonable and fair share of funding, in conjunction with other
developers and government agencies, of any Koloa-Po'ipii-Kukui‘ula transportation
or circulation measures and/or improvements which may include but shall not be
limited to construction plans and environmental studies for and construction of
Capital Improvements such as roads, intersection improvements, traffic signals,
sidewalks, bike paths, off-street parking areas or structures, and traffic calming
devices, and may include Traffic Demand Management measures such as increased
bus service, shuttles, car-pooling, ride-sharing, flex-time work hours, bus/shuttle use
incentives, car-pooling incentives and other measures, as approved, adopted or
designated by the County of Kaua‘i within seven years of approval of the subject
zoning permit. As represented, prior to building permit approval the Applicant shall
participate in and seek approval of a Community Facilities District (CFD) for
implementation and cost-sharing of the foregoing improvements.

(2) The share attributable to each development shall be determined at the time of
adoption of any implementing funding ordinance adopted, including but not limited to
a Community Facilities District (CFD), Impact Fee, and Improvement District. Such
commitment and responsibility to contribute shall run with the land.

In corjunction with the KMP projects and in compliance with an Ordinance condition, a
landscaped buffer is proposed within the Po‘ipli Road right-of-way from Waikomo Stream to
Kiahuna Plantation Drive. Prior to building permit approval, landscaping construction plans
for the proposed Po‘ipll Road landscape buffer shall be submitted to the Planning Department
and the Department of Public Works for review and approval. Landscaped buffers within the
rights of way shall be installed prior to completion and acceptance of any road improvements.
Offsite landscaping improvements shall be installed either prior to building permit approval
of buildings within adjacent Kiahuna Mauka Partners projects (excepting temporary sales
office) or a performance bond posted for the construction. If a bond is posted, offsite
landscaping improvements shall be completed prior to issuance of certificate of occupancy
for those buildings.

Prior to certificate of occupancy for project buildings, civil defense measures shall be
installed within the KMP4 project area as represented in the KIMP Implementation Plan
addendum, and as resolved with State Civil Defense. Such improvements shall be adjacent to
but not within the Hapa Road right-of-way.
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13.

14.

15.

I6.

The project shall be served by private solid waste collection. A construction waste diversion
plan shall be developed for the project for diversion of at least 80% of the waste generated by
the project from the Kekaha landfill. Approval of the plan shall be obtained from the
Department of Public Works prior to building permit approval, and the remainder of the
waste may be accepted at the Kekaha Landfill.

The following uses are deemed permitted in the project:

(a) in the Residential (R-10) district, a maximum of 280 multi-family residential dwelling
units; a front desk, rental and administrative management offices; a maintenance building
and restrooms; and a Hapa Road shelter as represented in the Open District;

(b) designed for guest use, the following: a pool bar/snack bar of a maximum of 1,600 s.f.;
business center; fitness center, game room, retreat center, outdoor recreational facilities
as represented including a tennis court, sand volleyball courts, nine-hole executive
putting course and putting shack, two swimming pools, keiki playground and activity
center; and

{c) two single-family dwellings may be constructed in the Open District, subject to design
review by the Planning Department.

Any other uses not specifically listed above shall require Planning Department review and
approval.

The project shall comply with County and State codes, laws, ordinances, rules and
regulations, except for the uses allowed in Condition #14 above and the following:

(a) minimum distance between residential buildings may vary from the applicable standard
only for the third floor covered lanais as represented; and

(b) provided that the total lot coverage allowed for the combined zoning districts, including
impervious surfaces within the road easement, is not exceeded and uses are generally
allowed in the Open District, lot coverage may be transferred from the Residential
District into the Open District through the Project Development Use Permit.

(c) The clubhouse shall meet the building height and setback requirements of CZ0O Section
8-3.11(a) for single-family dwellings.

The project shall provide parking for residential uses in accordance with CZO Section 8-
3.7(a). The Applicant shall also provide a minimum of one parking stall adequate for
maintenance vehicles at each building. Parking shall be provided for the pool bar/snack bar
and offices in accordance with commercial standards designated in CZO Section 8-5.5.
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17.

18.

19.

20.

21.

22.

23.

24,

25.

The temporary sales offices shall be limited to “on-site” properties and shall not be used as
general real estate brokerage offices. The driveway approach shall be paved to reduce
transport of gravel onto the roadway. Any temporary sales facilities shall be included and
indicated on the building permit application for the overall project.

Prior to building permit approval, the Applicant or other entity shall prepare and obtain
construction plan approvals for undergrounding of electrical, street light wiring,
communication and cable utilities abutting KMP projects in the Po‘ipl Road right-of-way
and construct the same or post a performance bond for completion.

The Applicant shall submit a landscaping plan at the time of building permit application,
subject to Planning Department review and approval, and is encouraged to use endemic,
indigenous or Polynesian introduced plant species common to the area in project landscaping
and landscaped buffers.

In order to minimize adverse impacts on the Federally Listed Threatened Species, Newell's
Shearwater and other seabirds, if external lighting is to be used in connection with the
proposed project, all external lighting shall be only of the following types: shielded lights,
cut-off luminaires, or indirect lighting. Spotlights aimed upward or spotlighting of structures
shall be prohibited.

The applicant shall resolve and comply with all applicable conditions as recommended by the
Water, Fire, and Public Works Departments, and with the State Departments of Health,
Transportation and DLNR Historic Preservation Division.

The Applicant shall submit annual status reports documenting compliance with conditions of
the permits until final completion of buildings and all conditions are completed.

The Planning Commission reserves the authority to impose additional conditions, modify or
delete conditions stated herein, or to revoke the subject permits through proper procedures
should the applicant fail to comply with the conditions of approval or if unforeseen problems
are generated by the proposed use at the project site.

The applicant is advised that additional government agency conditions may be imposed. It
shall be the applicant's responsibility to resolve those conditions with the respective
agency(ies).

The Applicant shall incorporate and integrate this project with any master plan to be
developed for the Poipu area, where feasible.
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26. Prior to building permit approval, the Applicant shall submit a master drainage plan for all
lands mauka of Poipu Road rezoned under Moana Corporation Ordinance No. PM-31-79 for
Planning Commission review and approval, including Kaneiolouma Heiau.

27. The Applicant shall demonstrate marketable title of the project premises to the Planning
Department prior to building permit application.

K. COSTA
Planning Director
cc: DPW Engineering Div.; DPW Solid Waste Div.; Water Dept.; State Dept. of Health; DLNR

Historic Preservation Div.; Fire Dept.; State DOT Highways Div.; Finance Dept. Real
Property Div.
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WARRANTY DEED

KNOW ALL PEOPLE BY THESE PRESENTS:

YELLOW HALE, LLC, a Hawaii limited liability company, whose mailing address is c/o
Danny Errico, P. O. Box 1288, Hanalei, Hawaii 96714, hereinafier called the "Grantor", in
consideration of the sum of Ten Dollars ($10.00) and other good and valuable consideration paid
by 5425 PAU A LAKA LLC, a Hawaii limited liability company, whose mailing address is 1801
Tiburon Blvd., Suite 800, Tiburon, California 94920, hereinafter called the "Grantee", to ASSET
PRESERVATION INC., a California corporation, in connection with an exchange by Grantor
under Section 1031 of the Internal Revenue Code of 1986, the receipt of which is hereby
acknowledged, does hereby grant and convey unto the Grantee, as a tenant in severalty, its

successors and assigns, the property described in Exhibit "A" attached hereto and incorporated
herein by reference.

AND the reversions, remainders, rents, issues, and profits thereof, and all of the estate,
right, title and interest of the Grantor, both at law and in equity, therein and thereto.

TO HAVE AND TO HOLD the same, together with the improvements thereon and all
rights, easements, privileges and appurtenances thereunto belonging or appertaining or held and
enjoyed therewith, unto the Grantee, according to the tenancy herein set forth, forever.

The Grantor hereby covenants with the Grantee that the Grantor is lawfully seised in fee
simple of the premises described herein and has good right to sell and convey the same; that the
same are free and clear of all encumbrances except as set forth herein and except for the lien of
real property taxes not yet required by law to be paid; and that the Grantor will WARRANT
AND DEFEND the same unto the Grantee against the lawful claims and demands of all persons,

except as aforesaid. The Grantor hereby consents to any future transfer of these covenants of
warranty by the Grantee,

The Grantee confirms that Grantee has inspected the property being conveyed and
specifically attests that Grantee is purchasing the property on an "AS IS" basis, without any
representations or warranties, express or implied, with a full understanding that only Grantee and
not the Grantor will be responsible for any and all imperfections, defects, obsolescence, wear and
tear, and all other conditions of said property and hereby waives any claim hereafter against the
Grantor for breach of express or implied warranty as to the condition of the property, except
claims which are based on the Grantor's concealment of material facts and defects which Grantor
is required by law to disclose.

This conveyance and the respective covenants of the Grantor and the Grantee shall be
binding on and inure to the benefit of the Grantor and the Grantee, respectively. The terms
"Grantor” and "Grantee" as and when used herein, or any pronouns used in place thereof, shall
mean and include the singular or plural number, individuals, partnerships, trustees and
corporations, and each of their respective heirs, personal representatives, successors and assigns.
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All covenants and obligations undertaken by two or more persons shall be deemed to be joint and
several unless a contrary intention is clearly expressed herein.

This Warranty Deed may be executed in counterparts. Each counterpart shall be
executed by one or more of the parties hereinbefore named and the several counterparts shall
constitute one instrument to the same effect as though the signatures of all the parties are upon
the same document.

IN WITNESS F, the tor and the Grantee have caused these presents to be
duly executed on this day of 07/ ,20 A

(SIGNATURES CONTINUED ON NEXT PAGE)
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GRANTOR: YELLOW HALE, LLC,
a Hawaii limited liability company

Its Managing Member

STATE OF HAWAI )
) SS:
COUNTY OF KAUAI )

On this _&[ day of MA"'-/ , 20 p?-l before me appeared

DONATO ERRICO, JR. to me personally known, who, being by me duly sworn, did say that he
is the Managing Member of YELLOW HALE, LLC, a Hawaii limited Ii company, that the

foregoing WARRANTY DEED dated l!!ﬁ% fL 2 , 20 , which document
consists of g page(s), was signed in behalf of said entity, and the said Managing Member

acknowledged said instrument to be the free act and deed of said entity.

\\\\llln,, [}

S [ arta ( hecu Gy
S . 4 .. @j‘ /”
S ﬁ%ﬁf » 2 NameofNotary: V)AL H-C/)W
2 i =e< [ I NotaryPublic,Fifth Judicial Circut,
2 e & State of Hawail.
’/,/6‘)2, Creeiaes S

. Wt \\ \\
"’7,1:?,':,‘[\5\'\‘&‘\ My commission expires: / . / [ 2023

Doc. Date: S 9'7 203“ # Payes %“
Notary Namm _ S Circuit

(Stamp or Seﬂ)”””l

/,’
<
" NOTARY -~ =
PUBLIC : =
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GRANTEE: 5425 PAU ALAKALLC,
a Hawaii limited liability company

w2 £

Name: 6% ih K$17)

Its: FNI

A notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

ACKNOWLEDGMENT
© Hawaii
STATE OF GALIEORNIA- )
)ss
COUNTY OF Kauai )

On SI&@];O ;-/ , before me, Kristan Suniga, Notary Public , a Notary

Public, personally appeared éa.m Lee  Pinkgforn | who proved to me on the basis
of satisfactory evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that h< executed the same in_hlS _authorized capacity, and that by

signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

j o=
I certify under PENALTY OF PERJURY under the laws of the State of Galifernia that the
foregoing paragraph is true and correct. Hawail
i gy,
WITNESS my hand and official seal. \\\\\\‘\\ N ,//////
\\\\\ \% .............. /c\_7 ////
5 §::;;0TAR ) o * %
%/aam&é,m,? _ s ki \5-\560__5\5
__ Kristan Suniga, Notary Public ;/// m) p—_ 3 E
i 2 Py e $
Notary Public | % ,7/'175 . v\\\\\\
S lQ(ﬂ[?)LI # Pages: q My Commission Expires i
ng;gaéﬁ.stan Suniga S Gircut April 26, 2023 \\\\\\\\\\“\\;“S'zl////,,///
Eoc. Description: Z%M §®%<h ......... 4//0//’///
2 . SR ¥ %
Ariy, S 26202l e *E ‘to'l'.?snby._ xz
Notary Signature o Date z *i 15- S
NOTARY CERTIFICATION AR ICIEE
/,/// 4’ --------- ;‘ P‘\\\\\\\

F W
, i
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EXHIBIT "A"

All of that certain parcel of land situate at Koloa, District of Koloa, Island and County of
Kauai, State of Hawaii, described as follows:

LOT 88, area 25.386 acres, more or less, as shown on Map 6, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawaii with Land Court Consolidation
No. 164 of First Hawaiian Bank and Valdemar L'Orange Knudsen, Trustees for Eric A.
Knudsen, and Bishop Trust Company, Limited, Trustee for Augustus F. Knudsen.

Together with a non-exclusive easement for roadway and utility purposes, through, over,
under, upon and across Lot 390, area 6.257 acres, as shown on Map 88, filed with Land Court
Application No. 956, as granted by instrument dated September 30, 1987, recorded in
Liber 21190, Page 377; provided, however, that if and when said easement shall be conveyed to
or acquired by the County of Kauai or the State of Hawaii or any other governmental authority

for use as a public highway, then and in such event, all easement rights granted therein shall
forthwith terminate.

Being land(s) described in Transfer Certificate of Title No. 1,076,662 issued to
YELLOW HALE, LLC, a Hawaii limited liability company.

Being the same premises conveyed to YELLOW HALE, LLC, a Hawaii limited liability
company, by LIMITED WARRANTY DEED dated April 11, 2014, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawaii as Land Court Document
No. T-8866069, and also recorded in the Bureau of Conveyances of the State of Hawaii as
Document No. A-52140032.

SUBJECT, HOWEVER, to the following:
1. Mineral and water rights of any nature.

2. The terms and provisions contained in instrument dated August 27, 1937, filed as
Land Court Document No. 40955, recorded in Liber 1398 at Page 371, by and between The
McBryde Sugar Company, Limited, Party of the First Part, Bishop Trust Company, Limited,
Trustee for Eric A. Knudsen and Augustus F. Knudsen, Parties of the Second Part, Eric A.

Knudsen and Augustus F. Knudsen, Parties of the Third Part, and Bishop Trust Company,
Limited, Party of the Fourth Part.

3. DECREE dated June 7, 1951, filed as Land Court Document No. 135050, which
stipulates that Carl E. Schimmelfennig, Petitioner in Equity No. 144 and occupant of R, P. 7269,
L. C. Aw. 3606 to Kamae, "is entitled to receive water from the Konohiki of the Ahupuaa of
Koloa in a constant stream 24 hours a day in the amount of 45,000 gallons per day."
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4, The terms and provisions contained in EXCHANGE DEED dated January 28,
1971, filed as Land Court Document No. 558614, recorded in Liber 7947 at Page 418.

The foregoing includes, but is not limited to, matters relating to water reservation.

S. DESIGNATION OF EASEMENT(S) "67" for electrical and telephone purposes
as referenced on Map 82, as set forth by Land Court Order No. 65923, filed May 16, 1983.

6. DESIGNATION OF EASEMENT(S) "68" for electrical and telephone purposes
as referenced on Map 82, as set forth by Land Court Order No. 65923, filed May 16, 1983.

7. GRANT to CITIZENS UTILITIES COMPANY, now known as CITIZENS
COMMUNICATIONS COMPANY, whose interest is now held by KAUAI ISLAND UTILITY
COOPERATIVE and HAWAIIAN TELEPHONE COMPANY now known as HAWAIIAN
TELCOM, INC., dated June 16, 1983, filed as Land Court Document No. 1189737, granting an
easement over Easements "67" and "68".

8. Rights of way by necessity for exclusions not otherwise provided for, as
mentioned in Land Court Order No. 74780, filed August 2, 1985.

9. The terms and provisions contained in DEED dated September 30, 1987, filed as
Land Court Document No. 1499621, and also recorded in Liber 21190 at Page 377.

10.  The terms and provisions contained in the DECLARATION, WAIVER AND
TRANSFER OF ZONING RIGHTS dated April 1, 2003, filed as Land Court Document
No. 2914814, and also recorded as Document No. 2003-067516.

11.  The terms and provisions contained in the DECLARATION OF RESTRICTIVE
COVENANTS AND AGREEMENT FOR GRANT OF EASEMENTS AND COOPERATION

dated March 31, 2003, filed as Land Court Document No. 2935815, and also recorded as
Document No. 2003-106200.

12.  The terms and provisions contained in the AGREEMENT RE KIAHUNA GOLF
COURSE PRIVILEGES dated April 4, 2003, filed as Land Court Document No. 2914824, and
also recorded as Document No. 2003-067523.

13.  The terms and provisions contained in the WAIVER AND RELEASE dated
April 14, 2004, filed as Land Court Document No. 3103549, and also recorded as Document
No. 2004-086578, by and between KIAHUNA FUND, LLC, an Oregon limited liability
company, KENT HOWE ZIEGLER, husband of Susan Colt Ziegler, and RONALD HENRY
ZIEGLER, unmarried (collectively, the "Owner"), and COUNTY OF KAUAI, a political
subdivision of the State of Hawaii ("County"), regarding no County-supplied water service.

14.  The terms and provisions contained in the AGREEMENT RE TRANSFER OF,
DENSITY RIGHTS dated August 19, 2004, filed as Land Court Document No. 3157114, by and
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between KIAHUNA FUND, LLC, an Oregon limited liability company, KENT HOWE
ZIEGLER, husband of Susan Colt Ziegler, RONALD HENRY ZIEGLER, unmarried, and
COUNTY OF KAUAL, a political subdivision of the State of Hawaii.

15. The terms and provisions contained in the ORDER GRANTING KIAHUNA
MAUKA PARTNERS, LLC'S MOTION TO AMEND OR MODIFY CONDITION NO. 9 OF
DECISION AND ORDER, AS AMENDED IN AUGUST 5, 1997; AND ERIC A. KNUDSEN
TRUST'S MOTION TO MODIFY CONDITION NO. 9a OF DECISION AND ORDER dated
August 25, 2005, recorded as Document No. 2005-168955.

{(Not noted on Transfer Certificate(s) of Title referred to herein)

16. The terms and provisions contained in NOTICE OF COUNTY ZONING
ORDINANCE dated September 26, 2006, recorded as Document No. 2006-187289;
re: compliance with amended condition no. 23 of Ordinance No. PM-334-97.

(Not noted on Transfer Certificate(s) of Title referred to herein)

17. CONVEYANCE OF WATER FACILITY to the BOARD OF WATER SUPPLY,
COUNTY OF KAUALI, dated June 19, 2007, recorded as Document No. 2007-134277.

(Not noted on Transfer Certificate(s) of Title referred to herein)

18.  CONVEYANCE OF WATER FACILITY to the BOARD OF WATER SUPPLY,
COUNTY OF KAUALI, dated June 19, 2007, recorded as Document No. 2007-134278.

(Not noted on Transfer Certificate(s) of Title referred to herein)

19.  DESIGNATION OF EASEMENT(S) "13" for access and utility purposes, as
referenced on Map 6, as set forth by Land Court Order No. 169653, filed March 5, 2007.

20.  GRANT to KIAHUNA KANAHIKU LLC, a Delaware limited liability company,
dated February 27, 2007 and March 12, 2007, filed as Land Court Document No. 3573212, and
also recorded as Document No. 2007-046286, granting an easement over Easement "13" for

vehicular and pedestrian access, as well as an easement over Easement "A-2", more particularly
described therein.

Said Grant was assigned by ASSIGNMENT OF GRANT OF ACCESS AND
UTILITY EASEMENT; RESERVATION OF RIGHTS dated December 2, 2013, filed as Land
Court Document No. T-8736390, recorded as Document No. A-50840959, by and between
KW KIAHUNA, LLC, a Delaware limited liability company, and WAINANI AT POIPU
COMMUNITY ASSOCIATION, a Hawaii non-profit corporation.
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21.  The terms and provisions contained in the DECLARATION OF. RESTRICTIVE
COVENANTS dated July 30, 2007, filed as Land Court Document No. 3637982, and also
recorded as Document No. 2007-139897.

22. GRANT to the BOARD OF WATER SUPPLY, COUNTY OF KAUAI dated
June 19, 2007, recorded as Document No. 2007-134272, granting an easement over and under
said Easement "13".

Said above Grant was also filed as Land Court Document No. 3739425,

23. DESIGNATION OF EASEMENT(S) "101" for irrigation line purposes, as
referenced on Map 18, as set forth by Land Court Order No. 188352, filed September 2, 2011.

24. The terms and provisions contained in the UNRECORDED KIAHUNA
MAINTENANCE DISTRICT AGREEMENT dated July 3, 2013, by and between KIAHUNA
MAUKA PARTNERS, LLC, a Hawaii limited liability company, KW KIAHUNA, LLC, a
Delaware limited liability company, MORGAN STANLEY 2007-XLCI KIAHUNA
SUBSIDIARY, LLC, a Delaware limited liability company, KIAHUNA FAIRWAYS LLC, a
Hawaii limited liability company, WELK HO'OKIPA POIPU, LLC, a Hawaii limited liability
company, and KIAHUNA MAKALI, LLC, a Hawaii limited liability company, "Developers".

A Memorandum of said above Agreement is dated July 11, 2013, filed as Land
Court Document No. T-8621275, recorded as Document No. A-49690590.

25.  Discrepancies, conflicts in boundary lines, shortage in area, encroachments or any
other matters which a correct survey or archaeological study would disclose.

26.  Any unrecorded leases and matters arising from or affecting the same.

27.  Any lien (or claim of lien) for services, labor or material arising from an
improvement or work related to the Jand described herein.
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WARRANTY DEED

KNOW ALL PEOPLE BY THESE PRESENTS:

YELLOW HALE, LLC, a Hawaii limited liability company, whose mailing address is c/o
Danny Errico, P. O. Box 1288, Hanalei, Hawaii 96714, hereinafter called the "Grantor", in
consideration of the sum of Ten Dollars ($10.00) and other good and valuable consideration paid
by 5425 PAU A LAKA LLC, a Hawaii limited lability company, whose mailing address is 1801
Tiburon Blvd., Suite 800, Tiburon, California 94920, hereinafter called the "Grantee", to ASSET
PRESERVATION INC., a California corporation, in connection with an exchange by Grantor
under Section 1031 of the Internal Revenue Code of 1986, the receipt of which is hereby
acknowledged, does hereby grant and convey unto the Grantee, as a tenant in severalty, its

successors and assigns, the property described in Exhibit "A" attached hereto and incorporated
herein by reference.

AND the reversions, remainders, rents, issues, and profits thereof, and all of the estate,
right, title and interest of the Grantor, both at law and in equity, therein and thereto.

TO HAVE AND TO HOLD the same, together with the improvements thereon and all
rights, easements, privileges and appurtenances thereunto belonging or appertaining or held and
enjoyed therewith, unto the Grantee, according to the tenancy herein set forth, forever.

The Grantor hereby covenants with the Grantee that the Grantor is lawfully seised in fee
simple of the premises described herein and has good right to sell and convey the same; that the
same are free and clear of all encumbrances except as set forth herein and except for the lien of
real property taxes not yet required by law to be paid; and that the Grantor will WARRANT
AND DEFEND the same unto the Grantee against the lawful claims and demands of all persons,

except as aforesaid. The Grantor hereby consents to any future transfer of these covenants of
warranty by the Grantee,

The Grantee confirms that Grantee has inspected the property being conveyed and
specifically attests that Grantee is purchasing the property on an "AS IS" basis, without any
representations or warranties, express or implied, with a full understanding that only Grantee and
not the Grantor will be responsible for any and all imperfections, defects, obsolescence, wear and
tear, and all other conditions of said property and hereby waives any claim hereafter against the
Grantor for breach of express or implied warranty as to the condition of the property, except

claims which are based on the Grantor's concealment of material facts apd defects which Grantor
is required by law to disclose.

This conveyance and the respective covenants of the Grantor and the Grantee shall be
binding on and inure to the benefit of the Grantor and the Grantee, respectively. The terms
"Grantor” and "Grantee" as and when used herein, or any pronouns used in place thereof, shall
mean and include the singular or plural number, individuals, partnerships, trustees and
corporations, and each of their respective heirs, personal representatives, successors and assigns.
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All covenants and obligations undertaken by two or more persons shall be deemed to be joint and
several unless a contrary intention is clearly expressed herein.

This Warranty Deed may be executed in counterparts. Each counterpart shall be
executed by one or more of the parties hereinbefore named and the several counterparts shall

constitute one instrument to the same effect as though the signatures of all the parties are upon
the same document.

IN WITNESS REOF, the Grantor and the Grantee have caused these presents to be
duly executed on this day of M @V,i ,20 H

(SIGNATURES CONTINUED ON NEXT PAGE)
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GRANTOR: YELLOW HALE, LLC,
a Hawaii limited liability company

L ]
IR

By

DONAT! , JR.
Its Managing Member

STATE OF HAWAII )
) SS:
COUNTY OF KAUAI )

On this amay of qu ; 20_&‘_, before me appeared

DONATO ERRICO, JR., to me personally known, Who, being by me duly sworn, did say that he
is the Managing Member of YELLOW HALE, LLC, a Hawaii limited liability company, that the
foregoing WgANTY DEED dated _‘5_&7 , 202( , which document
consists of page(s), was signed in behalf of said entity, and the said Managing Member
acknowledged said instrument to be the free act and deed of said entity.

awWHiy,

A
(of ’

\\;P’@\ﬁ' . _'.f.s.c ( /I ,’ .
< RV
S S Nomamy -7 2
= : Pusuc T =
2 . comme /5 Nameof Notary: meeit Ch é‘l/
P 0"- 15-26 ° & Notary Public, Fifth Judicial Circuit,

// \\

%y ’Fo;: " A\NV ™ State of Hawaii.

7 W
Hinnn MyCO , ionexPiIeS= /-//'909_{3__

Doc. Date: 5 2'7 ao ?4 j Pages 2
Notary Name: MM . Cnrcun
ll[l
wﬂaﬂ/ L (Stam w\ée ’
. \R @HEC/‘,
~ /
< L
s NOTAR? ~
=z PUBLIC
= T e - -
- . Comm. No. =
’,, 15-26 Ny
’, Sy et \\\

2 af W
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GRANTEE: 5425 PAU A LAKA LLC,
a Hawaii limited liability company

o LAl £

Name: & P11 KMo
Its: Ph;ZZn%

A notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

ACKNOWLEDGMENT
Hawaii
STATE OF CALIFORNIA- )
, )ss
COUNTY OF Kauai )
On S / Q (g /Q—OQ/ / , before me, Kristan Suniga, Notary Public , a Notary
Public, personally appeared Gy P/ , who proved to me on the basis

of satisfactory evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that N2 executed the same in NS authorized capacity, and that by

signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.
i Hawaii
I certify under PENALTY OF PERJURY under the laws of the State of €alifomia that the
foregoing paragraph is true and correct. ~
. \\\\\\Illll//,/
WITNESS my hand and official seal. \\\\\:;P U, 'o//,,,//
S 29 %
My Commission Expirex 5: ﬁ;"-éOTAR? K * ?—_
April 26, 2023 = xi \5-\560 i =
= d\."-. pUB“\ E\S
N oo 4 ’//,,//;,"-7- .......... \»\ §\§
o ublic . , 7, '€ \}
tery Kristan Suniga, Notary Public ”///,, " mOn\F\\\“\\\\
Doc. Date: > l'l(”h‘ﬂ/l # Pages: A ,9\\\: pN._SU/V;/”//,/
Name: Kristan Suniga S Circui S\\ Q\?’ ----------- Qy Z
Doc. Description: ﬁamﬂbl/ S oTARy: =
Ty ’ S xi%15156 (X2
{MM M S J’L(IIW E m"..'buB\,\c:." :§
Notary Signature U Date Z )%-@ S
NOTARY CERTIFICATION ’/,/, 7 OF \,\%\\\\\
\
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EXHIBIT "A"

All of that certain parcel of land (being portion(s) of the land(s) described in and covered
by Royal Patent Number 7642, Land Commission Award Number 2668:1 to Roman Catholic
Mission) situate, lying and being at Koloa, District of Koloa, Island and County of Kauai, State
of Hawaii, being LOT B, and thus bounded and described:

Beginning at the east comer of this lot, which being the southeast corner of Lot "A", a
subdivision of portion of Exclusion 14, the coordinates of said point of beginning referred to
Government Survey Triangulation Station "PAA" being 2614.17 feet north and 5102.14 feet
west, thence running by azimuths measured clockwise from true South:

1. 86° 02 222.10 feet along Lot 168 of Land Court Application 956 as shown
on Map 18 to a spike in Pahoehoe;

2. 77° 49 563.80 feet along same to a pipe;

3. 1_94° 12 329.00 feet along same to a pipe;

4, 284° 56‘A 14" 716.16 feet along Lot "A", a subdivision of portion of Exclusion
14 as shown on Map 4 of Land Court Application 956 to

the point of beginning and containing an area of 2.50 acres,
more or less.

Together with a non-exclusive easement for roadway and utility purposes, through, over,
under, upon and across Lot 390, area 6.257 acres, as shown on Map 88, filed with Land Court
Application No. 956, as granted by instrument dated September 30, 1987, recorded in
Liber 21190, Page 377; provided, however, that if and when said easement shall be conveyed to
or acquired by the County of Kauai or the State of Hawaii or any other governmental authority

for use as a public highway, then and in such event, all easement rights granted therein shall
forthwith terminate.

Being the same premises conveyed to YELLOW HALE, LLC, a Hawaii limited liability
company, by LIMITED WARRANTY DEED dated April 11, 2014, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawaii as Land Court Document
No. T-8866069, and also recorded in the Bureau of Conveyances of the State of Hawatii as
Document No. A-52140032.

SUBJECT, HOWEVER, to the following:

1. Mineral and water rights of any nature.

{W:/DOCS/1054/4/W0170014.DOCX } -6-



2. The terms and provisions contained in the DECLARATION dated August 16,
1977, recorded in Liber 12379 at Page 549.

Said Declaration was amended by instrument dated July 3, 1978, recorded in
Liber 13040 at Page 234, dated December 13, 1979, recorded in Liber 17769 at Page 734, dated
November 17, 1997, recorded as Document No. 96-164842, and dated September 30, 1997,
recorded as Document No. 98-183117.

3. The terms and provisions contained in DEED dated September 30, 1987, filed as
Land Court Document No. 1499621, and also recorded in Liber 21190 at Page 377.

4, The terms and provisions contained in the DECLARATION, WAIVER AND
TRANSFER OF ZONING RIGHTS dated April 1, 2003, filed as Land Court Document
No. 2914814, and also recorded as Document No. 2003-067516.

5. The terms and provisions contained in the AGREEMENT RE KIAHUNA GOLF
COURSE PRIVILEGES dated April 4, 2003, filed as Land Court Document No. 2914824, and
also recorded as Document No. 2003-067523.

6. The terms and provisions contained in the DECLARATION OF RESTRICTIVE
COVENANTS AND AGREEMENT FOR GRANT OF EASEMENTS AND COOPERATION
dated March 31, 2003, filed as Land Court Document No. 2935815, and also recorded as
Document No. 2003-106200.

7. The terms and provisions contained in the WAIVER AND RELEASE dated
April 14, 2004, filed as Land Court Document No. 3103549, and also recorded as Document
No. 2004-086578, by and between KIAHUNA FUND, LLC, an Oregon limited liability
company, KENT HOWE ZIEGLER, husband of Susan Colt Ziegler, and RONALD HENRY
ZIEGLER, unmarried (collectively, the "Owner"), and COUNTY OF KAUAI, a political
subdivision of the State of Hawaii ("County"), regarding no County-supplied water service.

8. The terms and provisions contained in the AGREEMENT RE TRANSFER OF
DENSITY RIGHTS dated August 19, 2004, filed as Land Court Document No. 3157114, by and
between KIAHUNA FUND, LLC, an Oregon limited liability company, KENT HOWE
ZIEGLER, husband of Susan Colt Ziegler, RONALD HENRY ZIEGLER, unmarried, a.nd
COUNTY OF KAUALJ, a political subdivision of the State of Hawaii.

9. The terms and provisions contained in the ORDER GRANTING KIAHUNA
MAUKA PARTNERS, LLC'S MOTION TO AMEND OR MODIFY CONDITION NO. 9 OF
DECISION AND ORDER, AS AMENDED IN AUGUST 5, 1997; AND ERIC A. KNUDSEN
TRUST'S MOTION TO MODIFY CONDITION NO. 9a OF DECISION AND ORDER dated
August 25, 2005, recorded as Document No. 2005-168955.
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10. The terms and provisions contained in NOTICE OF COUNTY ZONING
ORDINANCE dated September 26, 2006, recorded as Document No. 2006-187289;
re: compliance with-amended condition no. 23 of Ordinance No. PM-334-97.

11. GRANT to KIAHUNA KANAHIKU LLC, a Delaware limited liability company,
dated February 27, 2007 and March 12, 2007, filed as Land Court Document No. 3573212, and
also recorded as Document No. 2007-046286, granting an easement over Easement "13" for

vehicular and pedestrian access, as well as an easement over Easement "A-2", more particularly
described therein.

Said Grant was assigned by ASSIGNMENT OF GRANT OF ACCESS AND
UTILITY EASEMENT; RESERVATION OF RIGHTS dated December 2, 2013, filed as Land
Court Document No. T-8736390, recorded as Document No. A-50840959, by and between
KW KIAHUNA, LLC, a Delaware limited liability company, and WAINANI AT POIPU
COMMUNITY ASSOCIATION, a Hawaii non-profit corporation.

12.  GRANT to the BOARD OF WATER SUPPLY dated June 19, 2007, recorded as
Document No. 2007-134272, granting an easement over and under said Easement "13".

Said above Grant was also filed as Land Court Document No. 3739425.

13.  The terms and provisions contained in the DECLARATION OF RESTRICTIVE
COVENANTS dated July 30, 2007, filed as Land Court Document No. 3637982, and also
recorded as Document No. 2007-139897.

14. The terms and provisions contained in the UNRECORDED KIAHUNA
MAINTENANCE DISTRICT AGREEMENT dated July 3, 2013, by and between KIAHUNA
MAUKA PARTNERS, LLC, a Hawaii limited liability company, KW KIAHUNA, LIC, a
Delaware limited liability company, MORGAN STANLEY 2007-XLCI KIAHUNA
SUBSIDIARY, LLC, a Delaware limited liability company, KIAHUNA FAIRWAYS LLC, a
Hawaii limited liability company, WELK. HO'OKIPA. POIPU, LLC, a Hawaii limited liability
company, and KIAHUNA MAKAI, LLC, a Hawaii limited liability company, "Developers”.

A Memorandum of said above Agreement is dated July 11, 2013, filed as Land
Court Document No. T-8621275, recorded as Document No. A-49690590.

15.  Discrepancies, conflicts in boundary lines, shortage in area, encroachments or any
other matters which a correct survey or archaeological study would disclose.

16.  Any unrecorded leases and matters arising from or affecting the same.

17.  Any lien (or claim of lien) for services, labor or material arising from an
improvement or work related to the land described herein.
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WARRANTY DEED

THIS DEED, made on AUG 10 2021 , by 5425 PAU A LAKA
LLC, a Hawaii limited liability company, hereinafter called the “Grantor”, in favor of MP ELKO
Il, LLC, a Nevada limited liability company, whose address is 94-050 Farrington Highway,
Suite E1-3, Waipahu, Hawaii 86797, hereinafter called the “Grantee”, .

WITNESSETH THAT:

The-Grantor, in consideration of the sum of TEN DOLLARS ($10.00) and other valuable
consideration paid by Investment Property Exchange Services, Inc., a California corporation, in
connection with a tax-free exchange of properties under Section 1031 of the Internal Revenue
Code of 1986, as amended, by the Grantee herein, the receipt of which is hereby acknowledged
by the Grantor, does hereby grant, bargain, sell and convey unto the Grantee, in fee simple, all
of the property more particularly described in Exhibit A attached hereto and made a part hereof;

And the reversions, remainders, rents, issues and profits thereof and all of the estate,
right, title and interest of the Grantor, both at law and in equity, therein and thereto;

TO HAVE AND TO HOLD the same, together with all buildings, improvements, rights,
easements, privileges and appurtenances thereon and thereunto belonging or appertaining or

held and enjoyed therewith, unto the Grantee according to the tenancy hereinaiter set forth,
forever. .

Clay Chapman lwamura Pulice & Nervell
700 Bishop Street, #2100, Honoluly, HI 96813
Telephone: (808) §35-8400

TG210684-08-MP Elko-Deed (1)B 1

EXHIBIT "E"

BUREAU OF CONVEYANCES

August 12, 2021 8:01 AM



The Grantor does hereby covenant with the Grantee that the Grantor is seised of the
property herein described in fee simple; that said property is free and clear of and from all liens
and encumbrances, except for the lien of real property taxes not yet by law required to be paid,
and except as may herein specifically be set forth; that the Grantor has good right to sell and
convey said property, as aforesaid; and, that the Grantor will WARRANT AND DEFEND the same
unto the Grantee against the lawful claims and demands of all persons, except as aforesaid.

This conveyance and the warranties of the Grantor are expressly declared to be in favor
of the Grantee, as tenant in severalty, its successors and assigns.

The rights and obligations of the Grantor and the Grantee shall be binding upon and inure
to the benefit of their respective successors and assigns. All obligations undertaken by two or
more persons shall be deemed to be joint and several unless a contrary infention is clearly
expressed elsewhere herein.

IN WITNESS WHEREOF, the Grantor and the Grantee have executed these presents on
the day and year first above written.

[[The remainder of this page is intentionally left blank - signature page(s) follow(s)]



5425 PAU A LAKA LLC

o [I\2l A

Name: Gary Pinkston
Its: Manager

Grantor

A notary public or cther officer completing this certificate verifies only the identity
of the individual who signed the document to which this certificate is attached and
not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA
county oF Marax

On Q/WQ% /O; 203 before me,_ Lzbbie Juasek ,
a notary pubtic, ersonally appeared GARY PINKSTON, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that hefshefthey executed the same in his/herftheir
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity on behalf of which the person(s) acted, executed the instrument.

)
) sS.
)

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS MY HAND AND OFFICIAL SEAL

DEBBIE JIRASEK
Notary Public - Californfa % )
#Marin County £ : /
Commission # 2386312 ¢ Signature Let=zlh
B My Comm. Expires Jul 19, 2025 (Seal) <




MP ELKO II, LLC
By Its Manager:

MP Financial Group, Lid., a Nevada
corporation

o 17\ A

Name; GaryPinkston
Its: F’resider/{t5 ' DI/T

Grantee

A notary public or other officer completing this certificate verifies only the identity
of the individual who signed the document fo which this certificate is attached and
not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA

)
; ss.
counTY.oF _fUavin ;
dn' a/{zw{uﬁf' /0, 2021, before me, %é(‘f Jstafc

a notary public, personally dppeared GARYAPINKSTON, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) isfare subscribed to the within
instruinent and acknowledged to me that he/shefthey executed the same in his/herftheir
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity on behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS MY HAND AND OFFICIAL SEAL

DEBBIE JIRASEK
Natary Public - California

N s
Marin Coun g i 2)
Commission # 2;26311 H S]gnature Mﬁﬁfé_

(Seal) 4




EXHIBIT A
An undivided 32.2% of the Grantor's 100% right, title and interest in and to the following:

All of that certain parcel of tand (being portion(s) of the land(s) described in and covered
by Royal Patent Number 7642, Land Commission Award Number 2668:1 to Roman Cathalic
Mission) situate, lying and being at Koloa, District of Koloa, Island and County of Kauai, State of
. Hawaii, being Lot B, and thus bounded and described:

Beginning at the east comner of this lot, which being the southeast corner of Lot A", a
subdivision of portion of Exclusion 14, the coordinates of said point of beginning referred to
Government Survey Triangulation Station "Paa" being 2614.17 feet north and 5102.14 feet west,
thence running by azimuths measured clockwise from true south:

1. 86° 02' 222,10  feet along Lot 168 of Land Court Application 956 as
shown on Map 18 to a spike in Pahoehoe:;

2, 77° 49' 563.80  feet along same to a pipe;

3. 194° - 12 329.00 feet along same to a pipe;

4, . 284° 56 14" 716.16  feet along Lot "A", a subdivision of portion of Exclusion
' ' 14 as shown on Map 4 of Land Court Application 956 to
. the point of beginning and containing an area of 2.50

. acres, more or less.

- Together with a non-exclusive easement for roadway and utility purposes, through, over,
under, upon and across Lot 390, area 6.257 acres, as shown on Map 88, filed with Land Court
Application No. 956, as granted by instrument dated September 30, 1987, recorded in the Bureau
of Conveyances of the State of Hawaii in Liber 211 90, at Page 377; provided, however, that if and
when said easement shall be conveyed to or acquired by the County of Kauai or the State of
Hawaii or any other governmental autherity for use as a public highway, then and in such event,
all easement rights granted therein shall forthwith terminate.

Being the premises described in Warranty Deed, dated May 26, 2021, recorded in said
Bureau as Document No. A-78220762.

Subject, however, to the following:
T Mineral and water rights of any nature.

2. The terms and provisions contained in Declaration, dated August 16, 1977,
recorded in said Bureau in Liber 12379, at Page 549, as amended by instrument dated July 3,
1978, .recorded in said Bureau in Liber 13040, at Page 234, dated December 13, 1979, recorded
in said Bureau in Liber 17769, at Page 734, dated November 17, 1997, recorded in said Bureau

as Document No. 96-164842, and dated September 30, 1997, recorded in said Bureau as
Document No. 98-183117.

L3 The terms and provisions contained in Deed, dated September 30, 1887, recorded
in the Office of the Assistant Registrar of the Land Court of the State of Hawaii as Land Court
Document No. 1499621, and also recorded in said Bureau in Liber 21190, at Page 377.



4. The terms and provisions contained in Declaration, Waiver and Transfer of Zoning
Rights, dated April 1, 2003, recorded in said Office as Land Court Document No. 2914814, and
also recorded in said Bureau as Document No. 2003-067516.

 5. . "The terms and provisions contained in Agreement Re Kiahuna Golf Course
Privileges, dated April 4, 2003, recorded in said Office as Land Court Document No. 2914824,
andﬂ_also recorc_ied in said Bureau as Document No. 2003-067523.

6. The terms and provisions contained in Declaration of Restrictive Covenants and
Agreement for Grant of Easements and Cooperation, dated March 31, 2003, recorded in said

Office as Land Court Document No. 2935815, and also recorded in said Bureau as Document
No. 2003-106200.

7. The terms and provisions contained in Waiver and Release Agreement, dated April
14, 2004, recorded in said Office as Land Court Document No. 31 03549, and also recorded in
said Bureau as Document No. 2004-086578, regarding no County-supplied water service.

8. The terms and provisions contained in Agreement Re Transfer of Density Rights,
dated August 18, 2004, recorded in said Office as Land Court Document No. 3157114.

9. The terms and provisions contained in Order Granting Kiahuna Mauka Partners,
LLC's Motion to Amend or Modify Condition No. 9 of Decision and Order, as Amended in August
5, 1997; and Eric A. Knudsen Trust's Motion to Modify Condition No. 8a of Decision and Order,
dated August 25, 2005, recorded in said Bureau as Document No. 2005-158955.

10.  The terms and provisions contained in Notice of County Zoning Ordinance, dated
September 26, 2006, recorded in said Bureau as Document No. 2006-187289; regarding
compliance with amended condition No. 23 of Ordinance No. PM-334-97.

11. Grant of an easement over Easement "13" for vehicular and pedestrian access, as
well as an easement over Easement "A-2", in favor of Kiahuna Kanahiku LLC, dated February 27,
2007, and March 12, 2007, recorded in said Office as Land Gourt Document No. 3573212, and
also recorded in said Bureau as Document No. 2007-046286, Said Grant was assigned to
Wainani at Poipu Community Association by Assignment of Grant of Access and Utility Easement;
Reservation of Rights, dated December 2, 201 3, recorded in said Office as Land Court Document
No. T-8736390, and also recorded in said Bureau as Document No. A-50840959.

12, Grant of an easement on, over and under Easements "13" and "A-2" for utility
purposes, in favor of Board of Water Supply, County of Kauai, dated June 18, 2007, recorded in
said Bureau as Document No. 2007-1 34272, and also recorded in said Office as Land Court
Document No. 3739425.

13. The terms and provisions contained in Declaration of Restrictive Covenants, dated
July 30, 2007, recorded in said Office as Land Court Document No. 3637982, and also recorded
in said Bureau as Document No. 2007-139897.

. 14, The terms and provisions contained in unrecorded Kiahuna Maintenance District
Agreement, dated July 3, 2013, by and among Kiahuna Mauka Partners, LLC, a Hawaii limited
fliabiiity company, Kw Kiahuna, LLC, a Delaware limited liability company, Morgan Stanley 2007-
XLCI Kiahuna Subsidiary, LLC, a Delaware limited liability company, Kiahuna Fairways LLC, a
Hawaii limited liability company, Welk Ho'okipa Poipu, LLC, a Hawaii limited liability company,



and .Kiahuna Makai, LL.C, a Hawaii limited liability company, "Developers”, for which a
Memorandum of Kiahuna Maintenance District Agreement, is dated effective as of July 11, 2013,
recorded in said Office as Land Court Document No. T-8621275, and also recorded in said Bureau
as Document No. A-496890590. )

15. Real Property Mortgage and Financing Statement, in favor of American Savings
Bank; F.S.B., a federal savings bank, dated as of May 27, 2021, recorded in said Office as Land
Court Document No. T-11474217, and also recorded in said Bureau as Document No, A-
78220763.

16.  Absolute Assignment of Rentals and Lessor's Interest in Leases, in favor of
American Savings Bank, F.S.B., a federal savings bank, dated as of May 27, 2021, recorded in
said Bureau as Document No. A-78220764.

7. Financing Statement in favor of American Savings Bank, F.S.B., a federal savings
bank, recorded in said Bureau on June 1, 2021, as Document No. A-78220785. .

" 18. The terms and provisions contained in Agreement Re: County of Kauai Housing
Assessment, dated June 1, 2021, by and between 5425 Pau A Laka LLC, a Hawaii limited liability
company, "Owner", and County of Kauai, a political subdivision of the State of Hawaii, by and
through its Housing Agency, "County", recorded in said Office as Land Court Document No. T-
11474218, and also recorded in said Bureau as Document No. A-78220766,

19. Discrepancies, conflicts in boundary lines, shortage in area, encroachments or any
other matters Which a correct survey or archaeological study would disclose.

~.20. . Any unrecorded leases and matters arising from or affecting the same.

End of Exhibit A



IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT

STATE OF HAWAI‘I

5425 PAU A LAKA LLC, a Hawai‘i limited
liability company, MP ELKO II, LLC, a
Nevada limited liability company,
Plaintiffs,
Vs.

COUNTY OF KAUA,

Defendant.

NOTICE OF HEARING FOR MOTION FOR SUMMARY JUDGMENT

CIVIL NO. 5CCV-23-000087
(Declaratory Judgment)

NOTICE OF HEARING

To:  Matthew M. Bracken, Esq.
County Attorney
Chris Donahoe
Deputy County Attorneys
Office of the County Attorney
4444 Rice Street, Suite 220
Lihu’e, Hawaii 96766

Attorneys for Defendant
COUNTY OF KAUA‘IL,

NOTICE IS HEREBY GIVEN that Plaintiffs 5425 PAU A LAKA LLC, a Hawai‘i limited
liability company, MP ELKO II, LLC’S Motion for Summary Judgment shall come on for
hearing before the Honorable Randal Valenciano, Judge of the above-entitled court, in his

courtroom at Pu’uhonua Kaulike Building, 3970 Ka’ana Street, Lihu’e, Kauai, Hawai’i, on

Tuesday, October 24, 2023 at 1:00 p.m., or as soon as counsel may be heard.



DATED: Lihu‘e, Hawai‘i, September 26, 2023.

/s/ Laurel Loo
LAUREL LOO

DAVID J. MINKIN
JORDAN K. INAFUKU
SARA M. HAYDEN

Attorney for Plaintiffs
5425 PAU A LAKA LLC and
MP ELKO II, LLC



IN THE CIRCUIT COURT OF THE FIFTH CIRCUIT
STATE OF HAWAI‘I

5425 PAU A LAKA LLC, a Hawai‘i limited CIVIL NO. 5CCV-23-000087
liability company, MP ELKO II, LLC, a (Declaratory Judgment)
Nevada limited liability company,

Plaintiffs,
CERTIFICATE OF SERVICE
VS.

COUNTY OF KAUA,

Defendant.

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing document was duly served upon
the following parties via the Judiciary Electronic Filing and Service System (JEFS) at their last
known email address:

MATTHEW M. BRACKEN
CHRIS DONAHOE

4444 Rice Street, Suite 220
Lihu‘e, Hawai‘i 96766
Email: cdonahoe@kauai.gov

Attorneys for Defendant
COUNTY OF KAUA‘I,

DATED: Lihu‘e, Hawai‘i, September 26, 2023.

/s/ Laurel Loo
LAUREL LOO

DAVID J. MINKIN
JORDAN K. INAFUKU
SARA M. HAYDEN

Attorney for Plaintiffs
5425 PAU A LAKA LLC and
MP ELKO II, LLC
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